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Glafcos Clerides

President, Republic of Cyprus

I write this short foreword in my capacity as a lawyer.

Until 1960, the legal system in Cyprus was closely connected with the legal system
of the United Kingdom. Judges, lawyers, and others engaged in the practice of the
law were thus provided with an abundance of legal material.

After 1960, the legal system of Cyprus underwent significant new developments
natural in every independent state. Some of the aspects were expounded in treatises
by Cypriot lawyers, but the small local market for legal texts and the absence of a
law faculty in the university discouraged production of a major general legal work
to guide practitioners and students of Cypriot law.

It is, therefore, with real pleasure that, as a former legal practitioner myself, I have
accepted the invitation to write a foreword to Introduction to Cyprus Law.

The book covers almost every area of the law in Cyprus, some of which have never
been explored in print before, and I welcome its publication.

I have no doubt that the book will be a most useful companion for all advocates
and legal consultants practising in Cyprus, as well as for those who administer our
public services — indeed for anyone who is concerned with the application of the
law in this country. It also will be a very valuable tool for foreign lawyers, bankers,
businessmen, and other professionals who require some understanding of the legal
framework of Cyprus, as our country seeks to join the European Union and to play
an increasingly important part on the world stage.



Alexandros Markides

Attorney General, Republic of Cyprus

Very little has been written about Cypriot law, and the reason is obvious: the limited
audience and the small market make such a project problematic. This legal work
is, therefore, particularly welcome, and I am glad to have the opportunity of
presenting it both to my colleagues in Cyprus and other countries and to the public
at large.

In contrast to its size and population, Cyprus has an extensive legal history. Study
of that legal evolution provides an exceptional example for comparative law of the
possibilities of harmonious co-existence and sometimes even the blending of legal
systems. Starting with the Hellenistic system of city-kingdoms of the island,
Cyprus’ legal history was affected by neighbouring legal orders, such as those of
Egypt, Babylonia, and Assyria.

More permanent influences came in the Roman and Byzantine periods with the
introduction of Roman law, its codification and development by Justinian, the
second codification and further development during the reign of Leon the Sixth,
and the growth of ecclesiastical law. In later periods, first French customary law
and then Turkish law and the concepts of Sharia were brought to Cyprus, followed
by English law from 1878. At present, two different systems of law, the Anglo-Saxon
and the Continental, apply in peaceful co-existence in different spheres.

The fact that the book is written in English is a positive advantage. It demonstrates
to the world the legal sophistication of Cyprus, and it contributes to the promotion
of Cyprus as an international business centre.

The book has the modest title of Introduction to Cyprus Law. In my opinion,
having seen it before publication, the book is much more than an introduction. In
certain subjects, it goes well beyond a preliminary explanation and can properly
be used as a book of reference. Certainly, the large areas of the law which it covers
indicate more than a cursory treatment.

The book is divided into 25 chapters. They begin with the legal history to which I
have already referred and end with a wholly contemporary subject, the accession
of Cyprus to the European Union. In between, there is a description of the
framework of the Constitution. This is supported by statutes and cases on admin-
istrative law, illustrating the operation of government and the powers of the state,
moderated always by the rights of the individual.

The workings of the courts and the advocates who practise in them are fully
explained, together with the system of enforcement of judgments at home and
abroad. Foreign investment, a vital part of the economy of Cyprus, has been given
very comprehensive treatment and is cross-referenced to taxation, trusts and



viii ALEXANDROS MARKIDES

corporate law. Allied matters of banking, insurance, and bankruptcy and insolvency
complete the commercial aspect of the book.

The significance to Cyprus of maritime and admiralty matters has been properly
recognised, and the theory and practice of basic and equally important topics of
contract law, criminal law, torts, land law, and succession have each been covered
in depth. The religious and secular development of family law has been analysed,
and modern subjects, such as labour law, intellectual property, franchising, and
agency and distribution, have all received due attention. The impact of private
international law on so many of the topics which I have already mentioned has not
been overlooked. In general, the interaction of the various parts of the law is well
documented.

In addition, the book contains comprehensive lists of cases and legislation, with a
wide-ranging bibliography and a detailed index.

Allin all, I consider this work to be a remarkable product of co-operative industry
by its authors and a significant contribution to jurisprudence. I commend it
wholeheartedly.



Professor Dennis Campbell

Director, Center for International Legal Studies

The Center for International Legal Studies has operated in Austria since 1976 as a
non-profit legal research and publications institute and has been engaged in
promoting the exchange of legal information through professional conferences,
training programs for law students and law graduates, and conceiving, coordinating,
and implementing legal research projects, and organising their publication.

In doing so, the Center for International Legal Studies has worked with more than
5,000 lawyers worldwide and numerous publishing companies, such as Matthew
Bender & Company Inc., Kluwer Law International, Oceana, BNA International,
Sweet & Maxwell, Lloyds of London Press, Butterworths, and Transnational
Publishers. The Center for International Legal Studies also has assembled the
financial resources and distribution channels to publish many works under its own
name, in concert with Yorkhill Law Publishing.

In the course of its editorial work, the Center for International Legal Studies has
cooperated with Andreas Neocleous & Co. on numerous projects. Mr. Neocleous
and his colleagues have contributed quality chapters to several of Center for
International Legal Studies publications, including European Tax and Investment
Service, Guide for Foreign Executives and Personnel, International Agency and
Distribution Law, Tax, International Franchising Law, International Execution
against Judgment Debtors, International Protection of Foreign Investment, Inter-
national Business and Investment Guide, International Banking Law and
Regulation, International Insurance Law and Regulation, Offshore Trusts, Inter-
national Securities Law and Regulation, International Financial Services, and
International Intellectual Property. These contributions have been of the highest
calibre.

Therefore, when Andreas Neocleous approached the Center for International Legal
Studies about publishing a book on Cypriot law, there was no hesitation to accept
the project, knowing that the product would meet the highest standards.

Although Cyprus is a small country, known for its beauty, cultural history, and
tourism, it also has a significant regional economy, a place where the volume of
business would generate interest in such a publication and the sales necessary to
make the project feasible.

While the present work fits neatly among the Center for International Legal Studies’
activities in the area of legal research and publishing, it also stands out for its
dedication to presenting an in-depth understanding of the legal environment for
international business in a single jurisdiction. The work’s ‘father’, Andreas
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Neocleous, has shown initiative and inspiration in gathering a team of excellent
authors to compile a wealth of information and present it concisely and systematically.

The Cypriot economy has evolved immensely in the past 25 years. From its origin
as a largely agricultural economy, it has fostered a thriving tourism industry and,
perhaps more significantly, banking and financial services sectors that offer numer-
ous attractions to international business. This has brought improvements in
infrastructure and communal progress, with the prospect of social harmony across
the entire Island no longer so remote. These advances have carried Cyprus to the
threshold of membership in the European Union.

This, and Cyprus’ role as a sophisticated and efficient financial centre, augur the
need for a resource on the law of Cyprus, a need that Andreas Neocleous has
recognised and answered. The Center for International Legal Studies is honoured
to participate in a project of such quality.



Andreas Neocleous

Andreas Neocleous & Co

Such a comprehensive work on Cyprus law of this kind has never been undertaken
before in the legal history of Cyprus. This does not mean that it is a trivial
composition, but certainly it has not been an easy one.

My colleagues and I have spent much of our free time in recent months in research
and writing, thereby depriving our families of a great deal of social life and
recreation. It has been a demanding but worthwhile task.

It is not for me to comment on this book except to say that it is the product of
considerable effort and hard work by my partners and associates. It is my duty
first to express, on their behalf, our gratitude to all our families and loved ones

who have tolerated our preoccupation for so long and to whom we dedicate this
book.

I also wish to record my thanks to Dennis Campbell of the Center for International
Legal Studies, who has turned my long-planned project into reality, to David Bevir
who has contributed a retouche de la langue, and to Janet Yianni and her colleagues
who have processed the text with patience and care. The book is the result of

conscientious and effective teamwork by many people at Andreas Neocleous
and Co.

We hope that this work will be of use to you. It is not perfect; there are mistakes
and gaps for which we seek your indulgence, but it is the first work of its kind, and
we undertake to improve it and to correct its deficiencies in a subsequent edition.
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CHAPTER 1
Legal History

Andreas Neocleous and David Bevir

Introduction

1-1 Cyprus is the third largest island in the Mediterranean Sea, after Sicily and
Sardinia. It has an area of 9,251 square kilometres.

Situated at the north eastern corner of the Mediterranean, approximately 69
kilometres from Turkey, 122 kilometres from Syria, and 408 kilometres from Egypt,
Cyprus lies on the intersection of the 34th latitudinal and longitudinal parallels.

Its strategic position in relation to the three continents of Europe, Asia, and Africa,
with its extensive forests and copper mines, made Cyprus an attractive target for
its neighbours and for more-distant foreign powers. The Mycenaeans, Achaeans,
Phoenicians, Assyrians, Egyptians, Persians, Alexander the Great, the Romans,
Byzantines, Crusaders, Lusignans, Venetians, Turks, and British have all, in turn,
exercised control and influence over the island and its inhabitants. The English
writer, Robert Byron, said of Cyprus: ‘History in this island is almost too profuse.

It gives one a sort of mental indigestion’.!

However, a man with a heartier appetite, Lawrence Durrell, in an impressionistic
account of his life in Cyprus between 1953 and 1956, remarked on ‘the confluence
of different destinies which touched and illumined the history of one small island

in the eastern basin of the Levant, giving it significance and depth of focus’.?

Ancient Times

1-2 The first signs of human life have been traced to the 6th millennium BC. The
early settlers were crop and livestock farmers, fashioning their tools and weapons
out of pebbles from riverbeds. In the earlier years, they lived in a distinctive type
of house, known as a tholos, built on circular foundations and shaped like a beehive or
igloo. From around 3,400 BC, these were gradually replaced by rectangular houses.>

The Mycenaeans and Achaeans, who came from Thessaly, Macedonia, and Crete,
introduced the Greek language and culture to Cyprus. The influence of the
Phoenicians, who came from Syria, and built the city of Kition (near Larnaca) was
mainly commercial.

1 Byron, The Road to Oxiana (1937).
2 Durrell, Bitter Lemons of Cyprus (1959), at p 20.
3 Press and Information Office, The Almanac of Cyprus 1994-1995 (1995), at p 16.
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For a period of more than 1,000 years from approximately 1250 BC, there were
various city-kingdoms in Cyprus which had probably been established as a result
of the colonisation of Cyprus by Greeks at the end of the second millennium BC.
Most of the kings had Greek names, such as Onasagoras, Eteandros, Pylagoras,
and Admytos.

In the famous inscription on the Temple of Rameses III at Medinet Habu in Egypt,
eight Cypriot kingdoms have been recognised, namely:

Salamis;
Idalion;
Kition;
Akamas;
Marium;
Kyrenia;
Soli; and

Curium.

1-3 However, ‘the identifications are uncertain and even the readings which were
originally accepted have not been confirmed’.*

In another inscription, which was written on the occasion of the rebuilding of the
Temple of Nineveh, it is mentioned that 10 kings from Cyprus have contributed to
the construction expenses, while the historian Diodoros Siculus mentions that there
were nine kingdoms around 350 BC.

The following 10 kingdoms have been identified as in existence in the middle of
the 4th century BC:

Salamis;

Kerynia (Kyrenia);
Paphos;

Marium;

Soli;

Amathus;

Citium (Kition);
Tamassus;
Lapithos;® and
Curium.

1-4 These kingdoms which lasted for such a long period were organised in the
same way as the ancient Greek city-states. The Assyrians, Egyptians, and Persians,
as the foreign conquerors, accepted this organisation and, apart from demanding
loyalty taxes and other contributions such as an army and ships, they did not disturb

4 Hill, A History of Cyprus (1942), vol 1, at p 49.
S Hill, A History of Cyprus (1942), vol 1, at pp 111-117.
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the system. The kings of the Cypriot city-states lost the external freedom which
they had acquired during the authority of the Greeks and the Phoenicians, but they
maintained their autonomy and freedom in domestic affairs.

Salamis was the greatest kingdom. “The history of Cyprus from now onwards, for
centuries, is mainly the history of Salamis’.® The institution of coinage, which had
long been familiar in western Asia Minor and the Aegean, was adopted during the
reign of Evelthon of Salamis, who acceded in approximately 560 BC and was the
most powerful, if not the supreme, ruler of the island. He struck in his own name
the first silver money in Cyprus.

Citium was the next most important kingdom. Its coinage began soon after 500
BC. The sequence of its kings, from Baalmelek I (approximately 479-449 BC) to
Pumiathon (361-312 BC), is more certain, thanks to local inscriptions and coins
dated by regnal years, than anything else in the Cypriot chronology of this age.

Paphos also must have been important, although it appears rarely in the records,
and the numismatic evidence is very inconclusive. It may be that its Cinyrad
priest-kings were more concerned with the cult affairs of the chief religious centre
in Cyprus than with politics, although there was a Paphian contingent (which did
not distinguish itself) in the fleet of Xerxes against Greece in 490 BC.

Amathus appears at the time of the revolt of Onesilus against the Persians as his
bitter and powerful enemy.

Soli and Curium fought on the Greek side. Soli was a stronghold of anti-Persian
sentiment. The Ionian Revolt against Persia, which began in the winter of 499-498 BC,
lasted until the fall of Soli towards the end of the winter of 498-497. Stasanor, the king
of Curium, defected to the Persians at the battle of Salamis.

Lapithos, Kerynia, Marium, and Tamassus were evidently of very minor importance.

The indications are that all the city-kingdoms were pure despotisms; the entire
power (legislative, executive, and judicial) was concentrated in the hands of the
king who, with his police, performed the duties of chief priest, judge, and general
in the manner of the Mycenaean kings, enacting, amending, and repealing laws
without asking the people. Beside the king were the members of his family, the men
called anaktes,” the women anassai, probably meaning princes and princesses.
Aristotle’s pupil, Clearchus of Soli, in his account of the institution of the kolakes,
or flatterers, describes the anaktes as a kind of magistrate, an Areopagus, control-
ling a highly organised police system. He says that the kolakes were part of the
apparatus of tyranny, of ancient origin, employed by all the kings in Cyprus; they
were of good birth, and no one, except those at the very head of affairs, knew them
by sight or how many there were.

6 Hill, A History of Cyprus (1942), vol 1, at pp 111-117.
7 The title anax was borne by Stasias, son of Stasicrates, king of Soli, in the latter part of
the 4th century BC.
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In Salamis, which provided the model followed at other courts, the kolakes were
divided into two families, the Gerginoi and the Promalanges. The Gerginoi acted
as spies, mingling with the people in workshops and market places, listening to
what was said and reporting daily to the anaktes. The Promalanges acted as
investigators, making further enquiry when it seemed desirable; thanks to an
extremely subtle technique of disguise and manner they were able to pass unrecog-
nised and penetrate the secrets of all suspect persons. These instruments of tyranny
were obviously a highly organised form of the tools used in other courts. King
Evagoras I seems to have been an exception to the rule, judging men not by what
he heard but from his own knowledge.

Idalium (Dali) appears to have enjoyed in the 5th century BC a constitution differing
from what is known of other cities in Cyprus. The king and the polis seem to have
been associated on more or less equal terms, indicating a considerable democratic
element; this peculiarity may have been due to Athenian influence. Idalium ceased
to exist as an independent kingdom after it fell to Citium in about 450 BC.

The Assyrian domination in the 8th and 7th centuries BC was intended primarily
to defend the western borders of Assyria,® but it left its mark on Cypriot art. The
Assyrians were followed by a century of relative independence and of close relations
with Athens, during which Solon, the great statesman and legislator who is
considered to be the founder of Athenian democracy, is said to have visited Cyprus
and Ionian sculpture influenced the sculpture of Cyprus.’ The short Egyptian period
also had artistic results.

The Persians suppressed a revolution by the Cypriots, who later supported the
Greeks at the Battle of Salamis (480 BC). In return, the Greeks undertook to liberate
Cyprus from the Persians; the campaign was protracted but, during it, a Greek
literary heritage was developed in Cyprus which culminated in the foundation of
the school of Stoicism in Athens by the Cypriot stoic philosopher Zenon of Kition
(335-265 BC).1°

Eventually, Alexander the Great destroyed the power of Persia and brought Cyprus
under his protection. After his death (323 BC), the island became part of Ptolemaic
Egypt and so remained for about 250 years, reaching a new level of culture.

Cyprus became a province of the Roman Empire in 58 BC but briefly returned to
Ptolemaic rule, being treated as a valuable chattel by whichever leader happened
to be in a position to command it. Julius Caesar is said to have restored Cyprus to
the Egyptian crown, but Cleopatra VII drew the revenues and issued coins for the
island on which she is represented holding in her arms the infant Ptolemy Caesar,
her child by Julius Caesar. Mark Antony presented Cyprus to Cleopatra in 36 BC

8 Panteli, The Making of Modern Cyprus (1990), at p 18.
9 Georghiades, History of Cyprus (1973).
10 Newman, A Short History of Cyprus (1953), at pp 20-30.
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when he left her for his disastrous Parthian expedition, and he confirmed his gift
on his return in 34 BC from his more successful Armenian campaign. With her
death in 30 BC and the murder of Ptolemy Caesar, the island came finally into the
hands of Rome and an era of peace and prosperity followed.

Christianity was introduced by St Paul, who visited Cyprus on his first missionary
journey in 45 AD with Barnabas and John Mark. The island’s Roman Proconsul,
Sergius Paulus, was converted to Christianity and Cyprus became the first country
in the world to be governed by a Christian.

The Middle Ages

1-5 The transition of Cyprus from the Roman to the Byzantine Empire took place
after 330 AD. The Christian religion was integrated with Greek national culture;!!
churches and monasteries such as Stavrovouni and, later, Kykko, Macheras,
Chrysorrhoyiatissa, and St Neophytos were built, and the Church of Cyprus was
granted autocephalic (independent) status. In the Byzantine tradition, the ties
between church and state were very close, and Cypriot society was consolidated
under the patronage of the Orthodox Church, which has remained a powerful
influence in the lives of the Greek Cypriots. In the 7th century, the island was raided
by the Arabs. It was re-conquered by the Byzantines in the 10th century and seized
from them by Isaac Comnenos in 1185.

In 1191, King Richard I (the Lion Heart) of England, who was sailing to the Holy
Land as one of the leaders of the Third Crusade, attacked Cyprus because
Comnenos was trying to kidnap his fiancée, Berengaria of Navarre. Within one
year, he had captured the island, sold it to the Knights Templar, bought it back from
them, and resold it at a profit to Guy de Lusignan. The Lusignan dynasty lasted
for almost 300 years, during which Roman Catholicism became the official religion.
The Orthodox Church in Cyprus was put under the direct control of the Church
of Rome; despite great spiritual and financial oppression, it helped to preserve the
Greek language, culture, and Orthodox religion.

Following the capture of the island’s main port of Famagusta by the Genoese in
1373 and the invasion by the Moslem Mamelukes of Egypt in 1426, the Venetians
assumed the protection of Cyprus in 1469 and its government in 1489. Their sole
object was to protect their interests against Egypt and the Turks; the interests of
the Cypriots were completely neglected. Trade and culture languished and heavy
taxes were imposed to pay for the fortification of the island against the growing
Ottoman threat.!?

11 Spyridakis, A Brief History of Cyprus (1974) at p 46.
12 Evangelides, The Republic of Cyprus and its Constitution, with Special Regard to the
Constitutional Rights (1996), at p 13.



6 INTRODUCTION TO CYPRUS LAW

The Venetians built new walls for Famagusta, strengthened Kyrenia Castle, and
began to construct new walls for Nicosia. In the two villages of Lefkara, in the
foothills of the Troodos Mountains between Limassol and Larnaca, the production
of the elaborate broderie anglaise,'> known as Lefkaritika, is said to have been
started by Frankish-Venetian noblewomen who came to spend their summers in
Cyprus. Leonardo da Vinci is supposed to have admired their craft and bought an
altar cloth for the cathedral in Milan when he visited the villages in 1481.14

The Turks invaded Cyprus for the first time in 1570. Property was looted and many
Christian churches were converted into Muslim mosques, but the Greek Orthodox
replaced the Roman Catholic as the official church and thereby regained its
dominant position in religious, educational, social, and economic affairs.

The Archbishop was recognised as the Ethnarch or politico-religious leader of his
ethnic community until the involvement of the Cypriots in the Greek War of
Independence in 1821. Otherwise, the influence of Turkish rule on the character of
Cypriot society and the population of the island was generally negative. Foreign
trade, which had flourished under the Lusignans but diminished under the
Venetians, ceased to exist and the depressed prices of agricultural products caused
much hardship and many uprisings. The Turkish rulers took no interest in intellectual
or cultural affairs.

Modern Times

1-6 Following the opening of the Suez Canal in 1869, the strategic value of Cyprus
increased. In 1878, the United Kingdom persuaded Turkey to cede Cyprus to Great
Britain, in return for an undertaking to protect Turkey against the expansionist
aims of Russia, with full power to make laws and conventions for the government
of the island and for the regulation of its commercial and consular relations and
affairs.!® Great Britain also agreed to make an annual payment to Turkey of
£92,000, the ‘sum presumed to be the island’s annual budget surplus of revenue

13 ‘English embroidery’ is open lace embroidery on white linen or cambric, especially in
floral patterns.

14 Brey and Miiller (eds), ‘Cyprus’, Insight Guides (1993), at p 175.

15 The Prime Minister of the United Kingdom in 1878 was Benjamin Disraeli, who had
been personally responsible in 1875 for borrowing £4 million to enable the British
government to buy the shares in the Suez Canal Company which were owned by the
Khedive of Egypt. He had visited Cyprus in 1830 on his way to Jerusalem and described
it as ‘a land famous in all ages but more delightful to me as the residence of Fortunatus
than as the rosy realm of Venus [Aphrodite] or the romantic kingdom of the Crusades’.
(Fortunatus was the hero of a once-popular 16th century fable, a native of Famagusta
who stole a magical hat from the Sultan and could thus transport himself wherever he
wished). Disraeli’s writings include a novel, Tancred, or the New Crusade, which was
first published in 1847. In it, one of the characters says ‘the British want Cyprus and will
get it’. Roussou-Sinclair, ‘British Colonial Writing on Cyprus’, Cyprus Today, at p 35.
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over expenditure for the previous several years . . . that sum was badly needed for

the island’s development, or to reduce the heavy burden of taxation’.'®

In 1914, Great Britain annexed Cyprus after Turkey entered the World War I on
the side of Germany. Under the Treaty of Lausanne in 1923, Turkey relinquished
all its claims to Cyprus and the island became a Crown Colony in 1925; for the
next 30 years, the Turks who had settled there over the previous three centuries
and who chose to remain after the declaration of colonial status mingled with the
Greek Cypriots and lived in relative harmony with them. Under British rule, roads
and hospitals were constructed throughout the island and re-afforestation was
started.

The desire of the Greek Cypriots for enosis (union with Greece) rose during World
War I, but the strategic importance of Cyprus made Great Britain determined to
keep it and, in this, they were supported by the island’s Turkish minority. The Greek
Cypriots’ resentment of Britain’s refusal to grant enosis expressed itself in the
riots which began in 1931. Its leaders were arrested and sent into exile, and various
controls and limitations were imposed on school teachers, doctors, and lawyers.
Those who had been exiled were allowed to return, and the controls were lifted
after World War I, when many Cypriots fought and died for Great Britain and the
Allied cause.

From 19435, the demand for enosis or at least self-determination was renewed.
It grew steadily and was raised before the United Nations. The British government
responded by re-imposing the controls which it had lifted and offering certain
constitutional proposals. The Greek Cypriots rejected them, and the use of force
was seen by some as the only way to achieve their aims.

On 1 April 1955, the National Organisation of Cypriot Fighters (EOKA) led by
George Grivas (alias Dighenis), a Greek Cypriot and a colonel in the Greek army,
declared an armed insurrection against the British, who introduced emergency
measures, including detention without trial and the closure of schools. In 1956,
Archbishop Makarios, the Greek Cypriot leader, and three others were exiled to
the Seychelles for a year. Constitutional proposals submitted by the British were
rejected by the Greek Cypriots, and the armed struggle continued, accompanied by
demands by the Turkish Cypriots for the partition of Cyprus into Greek and Turkish
areas. In 1958, the so-called ‘Macmillan plan’!” proposed a partnership scheme for
Cyprus between the two communities on the island and the governments of Great
Britain, Greece, and Turkey; it was rejected by Archbishop Makarios and the Greek
government but favoured by Turkey.

Hostilities intensified, almost reaching a state of civil war, until, in 1959, an agreement
was negotiated in Zurich between Greece and Turkey for the establishment of an

16 Spyridakis, A Brief History of Cyprus (1974), at p 167.
17 The plan was named after its architect and the then-Prime Minister of Great Britain,
Harold Macmillan.
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independent Republic of Cyprus. This agreement was confirmed by the British and
the leaders of the Greek Cypriots and Turkish Cypriots. The territorial integrity of
Cyprus was guaranteed by Great Britain, Greece, and Turkey.

On 16 August 1960, Cyprus became an independent sovereign republic. The
Constitution was signed and put into force on the same day with the following
three Treaties:

The Treaty of Establishment of the Republic of Cyprus between Great Britain,
Greece, Turkey, and Cyprus, providing for the retention by Great Britain of two
areas of the island as sovereign military bases;

The Treaty of Guarantee, between the same parties, whereby Great Britain,
Greece, and Turkey guaranteed the independence and territorial integrity of the
Republic of Cyprus, and any activity likely to promote either the union of Cyprus
with another state or the partition of the island was prohibited; and

The Treaty of Alliance between Greece, Turkey, and Cyprus, which provided for
the stationing of Greek and Turkish soldiers on the island.

1-7 Under the Constitution, separate majorities of the Greek and Turkish mem-
bers of the House of Representatives were required to modify, eg, the tax laws. This
procedure prevented the passing of a unitary income tax law from 1961 to 1964;
during that time, it was necessary for the Greek Cypriot and the Turkish Cypriot
Communal Chambers to pass their own income tax laws; this increased the
separation of the two communities.

In 1963, President Makarios made a proposal for revision of 13 points of the
Constitution to facilitate the functioning of government and to remove some causes
of inter-communal friction. The proposal was rejected by Turkey and, three weeks
later, violent disturbances between the Greek and Turkish Cypriots began. The
Turkish Cypriots withdrew completely from the administration of the Republic.

In 1964, the jurisdiction of both the Supreme Constitutional Court and the High
Court was transferred to a new Supreme Court, and a United Nations Peace-keeping
Force (UNFICYP) came to Cyprus. Disturbances broke out again in 1967. Inter-
communal talks started in 1968 and continued for the next six years.

On 15 July 1974, the military junta which was then in power in Greece staged a
coup d’etat in Cyprus to overthrow the President of the Republic, Archbishop
Makarios. The coup was eventually unsuccessful, but Turkey used it as an excuse
to invade on 20 July 1974 and again on 13 August 1974 to protect the Turkish
minority, eventually occupying approximately 37 per cent of the island. Some
200,000 Greek Cypriots were forcibly displaced from their homes in the area seized
by the Turks, who brought in large numbers of settlers from Anatolia.

On 13 February 1975, the Turkish Cypriot authorities declared the occupied area
to be the ‘Turkish Federated State of Cyprus’ and, on 15 November 1983, they
proclaimed it as the ‘Turkish Republic of Northern Cyprus’, which has been
recognised only by Turkey.
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Since 1974, there have been numerous United Nations’ resolutions inviting respect
for the sovereignty, independence, territorial integrity and non-alignment of the
Republic of Cyprus, as well as the withdrawal of all foreign troops, the resumption
of inter-communal talks, and the safe return of the refugees. There have been
intermittent talks, but no substantial progress has been made.

Legal History

In General

1-8 The turmoil of events has been even more noticeable in the legal history of
Cyprus.

Throughout the ages and in spite of conquests the Cypriot legal system had
preserved its own features. During the Byzantine period the law in force in
Cyprus was the Byzantine law as contained in the various Byzantine collec-
tions of law. Parallel, however, to that, the law of the people, as developed
by them, continued to apply as customary law . .. .18

City-Kingdoms

1-9 There is not a great deal of background information about the legal system of
the kingdoms of Cyprus, apart from the fact that it was based on the Greek legal
system, influenced by the eastern legal system of the times, ie, Syria and Egypt.

The legal system of this period consisted of written laws and custom. In respect of
the various branches of the law, it is known that murder, treason, deceit, slander,
and theft were crimes, for which the punishments were, inter alia, death, amputa-
tion, exile, imprisonment, fine, and confiscation of property. Commercial law was
well-developed; collections of laws, written and customary, regulated both internal
and external commerce, and imports and exports because Cyprus was then, as now,
an important trading centre.

Information about the civil law is limited, although it is known that the citizens
had rights of property in houses and land. The procedural law, as has already been
seen, was exercised by the king and controlled by loyal assistants, but little is known
about the way in which a trial was conducted or what the rights and obligations
of the parties were.!”

However, it is clear from two very important pieces of evidence, the Bronze Tablet
of Idalium and the Tablet of Pyla, that the legal system of the times and the various

18 Tornaritis, The Legal System of the Republic of Cyprus (1984), at p 2.

19 Colota, ‘Research on State and Legal Institutions of the Ancient Kingdoms of Cyprus’,
21 Cyprus Law Review (January-March 1988).
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legal concepts were substantially developed. The Tablet of Idalium would be
considered even today as a perfect, binding legal document.

Assizes

1-10 When the Franks bought Cyprus in 1192, they introduced a feudal system
of law which was not codified, but based on customs.

This system was not as developed as the existing law of Cyprus and generally of the
occupied peoples because, in all these areas, there was the Greco-Roman customary
law as developed by Justinian.

In their efforts to introduce their law, the Crusaders appointed committees to
discover what laws were in force. They took what they found, translated it into
their language, and put into certain collections feudal law which contained the
rules. These collections are called Assizes, from the French word assise, which
means sitting, and contain rules and generally a declaration of the law of the sitting
judges.

According to tradition, the drafting of the Jerusalem and Cyprus Assizes was made
by Godefroy de Bouillon, the first king of the kingdom of Jerusalem. They provided
for a Haute Cour, a body of barons presided over by the king or his representative
which served as their assembly and high court, and a Basse Cour, a body essential
to the daily life of the majority of the Frankish community in Cyprus, whose
authority covered all civil law matters except questions of family law, which were
reserved to the ecclesiastical courts; the code and procedure of the Basse Cour
essentially followed Byzantine law.2°

The Assizes of Jerusalem, in which the law of the kingdoms of Jerusalem and Cyprus
is preserved, is a composite work concerning only the Haute Cour and consisting of:

The Livre du Roi, compiled between 1197 and 1205;

The Livre de forme de plait, compiled between 1252 and 1257 and especially
concerned with procedure; and

The Livre de Jean d’Ibelin,?! a great work of jurisprudence dating from 1265~
1266, which was formally adopted in 1369 as the official authority for the law
of Cyprus.2?

1-11 The Assizes de la Cour des Bourgeois seems to have been compiled in
Jerusalem between 1229 and 1244. A Greek version was prepared especially for
Cyprus.

20 Emiliandes, Polyarchy in the Frankish Rule in Cyprus (1990), at pp 11 and 12.

21 John d’Ibelin, Count of Jaffa and Ascalon, was the most famous name connected with
the Assizes.

22 Hill, A History of Cyprus (1942), vol 3, at p 1143.
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Recent Times

1-12 The Turks brought with them the Ottoman law, but the Greek population
was allowed to have their family relations governed by their own law and to have
their family cases tried by their own tribunals.?

When the British came to Cyprus in 1878, they found a legal system already in
place.?* There was the Imperial Ottoman Penal Code, a comprehensive criminal
code whose general arrangement followed that of the French Penal Code and which
had been enacted in 1858 and subsequently amended.?* The Sheri Courts (admin-
istering Islamic and Ottoman law) and the ecclesiastical courts of the Greek
Orthodox Church had supreme authority in family matters, exercising jurisdiction
over Muslims and Christians, respectively. The Ottoman Civil Code and the
Ottoman Land Code (Mejelle) covered most of the land law.

The British left this division intact for family matters and retained the Penal Code
(which, with various amendments, remained valid until 1928 when the Criminal
Code now in force was introduced) but transferred jurisdiction in all other matters
to the civil courts. Soon after their arrival, and probably in 1879, they established
Assize Courts, District Courts, and a Supreme or High Court. The Supreme Court
had jurisdiction over all criminal or civil causes that did not come under the
jurisdiction of the Ottoman courts and over child custody and maintenance;
dissolution, nullity, and jactitation of marriage remained within the sole jurisdiction
of the ecclesiastical courts.

The judicial system was revised in 1882. The power of the Sheri Courts was further
limited by the transfer of their jurisdiction to the civil courts. Supreme Court
jurisdiction over matrimonial causes was transferred to the District Courts and the
Supreme Court became the appeal court in such cases. Jurisdiction over the
matrimonial causes of the Greek Orthodox population remained with the ecclesi-
astical courts, except for guardianship and adoption, which were transferred to the
civil courts in 1935 and 1956, respectively; this separation was continued and
embodied in the 1960 Constitution.?®

The law which was applied to the cases now coming before the civil courts differed.
Ottoman law was applicable in all cases in which the defendants or accused were
Ottoman subjects. English law (existing of Common Law, the rules of equity, and
statutes in force in England) and Cypriot statute law which altered English law
applied in all other cases.

23 Tornaritis, The Legal System of the Republic of Cyprus (1984), at p 4.

24 Demetriadou, ‘Legal Discourse and Social History in Cyprus: An Inductive Inquiry,
1878-1982, 4 Cyprus Law Tribune (October-December 1989), at pp 127-140.

25 Loizou and Pikis, Criminal Procedure in Cyprus (1975), at pp 1-3.

26 Under article 111 of the Constitution, jurisdiction over matters of marriage and divorce
was left with the ecclesiastical courts, whether Christian or Muslim.
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When Britain annexed Cyprus in 1914, Cypriot residents became British subjects,
but Ottoman law continued to be used in some cases because litigants could choose
to have their rights determined by Ottoman or English law.

Breach of a dowry contract and breach of promise to marry eventually came under
the 1930 Contract Law, not under family law. A dowry agreement was viewed as
any other business transaction but as a gift, not as an obligation of parents to their
children. In 19385, British Common Law was fully introduced in Cyprus, and its
broader principles were applied to these and other cases. Its effect on a culture
different from that of Britain, and the move away from local customs as the bases
for civil law, combined to create legal conflicts.?”

When Cyprus became independent in 1960, the Constitution provided that the laws
previously applicable should remain in force in the Republic, until repealed or
amended by its laws.?® Some branches of the law had been codified in 1959, eg,
the Civil Wrongs Law (Cap 148), the Contract Law (Cap 149), the Criminal Code
(Cap 154), the Criminal Procedure Law (Cap 155), and the Sale of Goods Law
(Cap 267). The Contract Law and the Sale of Goods Law were based on the Indian
pattern; Sir William Holdsworth, a severe critic of codification, remarked that
‘these [Anglo-Indian] Codes are one of the most remarkable, and will perhaps be

the most lasting, of all the achievements of British rule in India’.?’

The Criminal Procedure Law is based on English statutes regulating criminal
procedure and states that, where no provision is made in the Law or in any other
enactment in force for the time being in Cyprus, every court shall, in criminal
proceedings, ‘apply the law and rules of practice relating to criminal procedure for
the time being in force in England’.3°

The Office of Attorney General, which had existed throughout British rule, was
retained by the Constitution, which prescribes his functions as being ‘the legal
adviser of the Republic with powers exercisable at his discretion, in the public
interest, to institute, conduct, take over and continue or discontinue any proceed-

ings for any offence against any person in the Republic’.3!

The Attorney General is the head of the legal service of the Republic.>? His
retirement age is 68 and, as an independent officer under the Constitution, he can
be removed only on grounds similar to those for the removal of a Judge of the
Supreme Court. These safeguards are intended to exclude any interference or
influence by the executive and to reflect the importance of the independence of the
judiciary.

27 Demetriadou, ‘Legal Discourse and Social History in Cyprus: An Inductive Inquiry,
18781982, 4 Cyprus Law Tribune (October-December 1989), at pp 139-140.

28 Article 188 of the Constitution.

29 Holdsworth, History of English Law, vol 11, at p 225.

30 Criminal Procedure Law, Cap 155, s 3.

31 Constitution, art 113.

32 Loucaides, The Institution of the Attorney General of the Republic of Cyprus.
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The Present

1-13 Modern Cypriot law has its origins in a wide variety of different legal systems
which have operated over the years in various civilisations, including those of
France, Germany, Greece, Turkey (the Ottoman Codes and Turkish family law),
the United States and England, as well as dowry and the undisposable portion. All
of them have influenced the development of the Common Law and the administra-
tive law in Cyprus, leading to its present position as a significant international
business centre.

There is no law faculty at Cyprus University. The lawyers practising in Cyprus
graduate from universities in Greece, the United Kingdom, the United States,
France, Russia, Australia, Canada, and South Africa.

The Future and the European Dimension

1-14 By the middle of 2000, it seemed that the only viable political solution to the
division of Cyprus which would safeguard the future and security of the two
communities in the island and which was likely to command general international
acceptance would be a bi-zonal, bi-communal state with a central, federal government.

A formal relationship between the Republic of Cyprus and the European Union
(EU) began in 1972 with the signing of an Association Agreement. It provided for
the establishment of a customs union, the abolition of all trade barriers, and the
adoption of the EU’s Common Customs Tariff for imports from third countries.

In 1990, the Republic applied for full membership in the EU. The accession process
began in March 1998, and Cyprus completed the screening of the acquis commu-
nautaire® in June 1999. There are now some 5,000 Bills pending in the House of
Representatives to harmonise the laws of Cyprus with the laws of the EU. Changes
in numerous areas of the legal system are imminent and many of the laws mentioned
in this publication will inevitably be amended, repealed, or re-enacted by new laws
to be passed during the next few years. These changes will be reflected in the next
edition of this publication.

The documents establishing the Accession Partnership between Cyprus and the EU
underline the need for the promotion of joint activities between the Greek-Cypriot
and Turkish-Cypriot communities. The President of the Republic invited the
Turkish-Cypriot community to participate in the accession negotiations but they
have consistently declined and, indeed, the authorities in Turkey and the so-called
Turkish Republic of Northern Cyprus have opposed the moves by the Republic to
join the EU while ‘the Cyprus problem’ remains unresolved.

33 The acquis communautaire is the collection of EU legislation and practice comprising
the treaties, Acts, case law, administration practice, and political declarations, ie, the
rights and obligations of the EU system and its institutional framework.



14 INTRODUCTION TO CYPRUS LAW

However, at the meeting of the European Council in Helsinki in December 1999,
the Council welcomed:

The launch of proximity talks aiming at a comprehensive settlement of the
Cyprus problem;3* and

Recent positive developments in Turkey, as well as its intention to continue its
reforms towards complying with the so-called political and economic Copenhagen
Criteria.3’

34 The Council emphasised that a political settlement would facilitate the accession of
Cyprus to the European Union, adding that if no settlement had been reached by the
completion of the accession negotiations, the Council’s decision on accession would be
made without a political settlement being a precondition, but taking account of all
relevant factors.

35 The Council confirmed Turkey as a candidate state designated to join the EU on the
basis of the same criteria as applied to all the other candidate states. European Union
News (Newsletter of the Delegation of the European Commission to Cyprus), April
2000, at p 4.



CHAPTER 2
Constitutional Law

Pavlos Neophytou Kourtellos

Introduction

2-1 The Republic of Cyprus is the child of the Zurich and London Agreements.
On 11 February 1959, an agreement was reached in Zurich between Greece and
Turkey on a plan for the establishment of a new, independent state. On 19 February
1959, the documents were initialled in London by the Prime Ministers of Great
Britain, Greece, and Turkey and the representatives of the Greek Cypriot and
Turkish Cypriot communities.

On the basis of the Zurich and London Agreements, a Constitution was drafted by a
joint Constitutional Commission in Cyprus, composed of representatives of the two
communities and of the Greek and Turkish governments with legal advisers. The
structure of the Constitution reflected the Zurich Agreement with various provisions
from the 1950 Greek Constitution incorporated and with the provisions of the
European Convention on Human Rights in respect of fundamental rights and liberties.

The London and Zurich Agreements comprised three treaties which laid the
foundations of the political structure of the new state. These were:

The Treaty of Guarantee under which Greece, Turkey, and Great Britain
undertook to guarantee the independence, territorial integrity, and security of
the Republic of Cyprus;!

The Treaty of Alliance between Cyprus, Greece, and Turkey, which provided for
the stationing of Greek and Turkish military contingents? on Cyprus;3 and
The Treaty of Establishment which provided, inter alia, for two British sovereign
military bases* in Cyprus.’

1 These three countries also were given the right of joint or unilateral action to restore the
constitutional status quo in the event of its disruption. Additionally, Cyprus undertook
to prohibit any activity promoting union with another state or the partition of Cyprus.

2 A Greek (ELDYK) and a Turkish (TURDYK) contingent of 950 and 650 persons,
respectively.

3 In accordance with the Zurich Agreement, these two treaties were given constitutional
force. Constitution, art 181.

4 The Sovereign Base Areas at Episkopi and Dhekelia, comprising about 99 square miles.

5 This treaty, between Great Britain, Greece, Turkey, and Cyprus, was included in the
Constitution providing for the establishment of the Republic of Cyprus. The
Constitution was signed and put into force on 16 August 1960 when Cyprus was
proclaimed an independent and sovereign republic. On 21 September 1960, Cyprus
became a member of the United Nations, and on 24 May 1961 a member of the Council
of Europe and a member of the Commonwealth.
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The Constitutional Structure

The Constitution of the Republic and its Peculiarities

2-2 Due to its historical origin, the Constitution of the Republic of Cyprus is
considered to be one of the most peculiar in the ‘constitutional world’. The
peculiarities derive partly from the fact that the birth of the Republic was the
result of an anomalous and violent period, but mostly because of the vital
importance of the geo-strategic position of Cyprus, ie, the Cypriots’ anti-colonial
struggle (1955-1959) against the British, seeking self-determination, and the
increasing tension and use of force among the communities plus the geo-strategic
interests in the region which must be served and preserved. The right of self-deter-
mination was finally denied to the people of Cyprus by the constitutional
provisions. The Constitution is therefore a ‘granted constitution’:

.. . the constitutional structure of the Republic of Cyprus has not emanated
from the free will of its people, who had no opportunity either directly or
through their ad hoc elected representatives to express an opinion thereon
but has been imposed on them by the Zurich Agreement.®

2-3 It also is a ‘rigid’ Constitution in the sense that, according to the Zurich
Agreement, several provisions of that agreement had to be included in the Consti-
tution of the Republic as fundamental, basic articles, not capable of any revision
or amendment. The House of Representatives has no power to modify the Consti-
tution in any respect so far as its basic articles are concerned, and any other
amendment requires a majority of two-thirds of both the Greek Cypriot and the
Turkish Cypriot members of the House. The constitutional structure created by the
Zurich Agreement must remain unalterable.

... such provisions are contrary to the accepted principles of public law and
the current constitutional practice . . . .

2-4 Moreover, the Treaties were in direct conflict with the basic principles of the
United Nations Charter and with the right of every state to full sovereignty and
independence. They authorised foreign powers to take such action as would
constitute an unprecedented intervention in the domestic affairs of an independent
state and violated the internationally accepted principles of democratic govern-
ment, majority rule, and equality among citizens. The complicated nature of the
Constitution of Cyprus was early noted as follows:

The Constitution of Cyprus is probably the most rigid in the world. It is
certainly the most detailed and . . . the most complicated. It is weighed down
by checks and balances, procedural and substantive safeguards, guarantees,

6 Tornaritis, Cyprus and Its Constitutional and Other Legal Problems (1977), at p 43.
7 Tornaritis, Cyprus and Its Constitutional and Other Legal Problems (1977), at p 55.
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and prohibitions. Constitutionalism has run riot in harness with communalism.
The Government of the Republic must be carried on but never have the chosen
representative of a political majority been set so daunting an obstacle course
by the Constitution makers.8

2-5 The Constitution provided for under the Agreements divided the people on
the basis of ethnic origin, and the Turkish Cypriot minority was given rights far
beyond those needed for its protection.

As a result, an equal status was accorded to the Greek community, representing the
80 per cent of the population, with the Turkish community, representing 18 per
cent, and the whole constitutional structure was embodied with a separatist ‘spirit’
to avoid the supremacy of the larger community. Such are the peculiarities of the
Constitution of Cyprus. It has been observed that:

Unique in its tortuous complexity and in the multiplicity of the safeguards
that it provides for the principal minority, the Constitution of Cyprus stands
alone among the Constitutions of the world. Two nations dwell together
under its shadow in uneasy juxtaposition, unsure whether this precariously
poised structure is about to fall crashing about their ears.”

2-6 It follows from the above that it is not only the manner in which the
Constitution was granted but also some of its contents, notably those ruling out
amendment, which offend fundamental principles of public law. Moreover, the
bewildering array of communal checks and balances was exceptionally difficult to

apply.

Amendments

2-7 Paragraph 21 of the Zurich Agreement provides that several provisions of the
Agreement had to be included in the Constitution of the Republic as basic articles
not subject to any revision or amendment. Article 182 of the Constitution provides
that the articles or parts of articles set out in Annex III of the Constitution, having
been incorporated from the Zurich Agreement, are the basic articles of the
Constitution and cannot in any way be amended, whether by way of variation,
addition, or repeal.

The above resulted in the inflexibility of the Constitution which, in the near future,
would be the cause of a constitutional crisis.'’

. . . they include the whole or part of 48 articles out of 199. If a Cypriot
majority experiences an irresistible urge to burst one of these fetters it will
risk forcible intervention by a guarantor power; for the Treaty of Guarantee

8 De Smith, The New Commonwealth and Its Constitutions (1964), at p 285.
9 De Smith, The New Commonwealth and Its Constitutions (1964), at p 296.
10 Reference is to the inter-communal disturbances in 1963 and 1964.
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provides that in the event of a breach of the Treaty the powers shall consult
together and that, if concerted action then proves impossible, each of the
powers may take individual action to re-establish the state of affairs created
by the Treaty. If there were a general desire on the part of Turkish as well as
Greek Cypriots to change a basic article, a special procedure involving a
participation of the guarantor powers could no doubt be devised to achieve
the purpose; but since the basic articles are designed predominantly for the
protection of group interests of the Turkish community it is unlikely that their
consent to any change will be procured in the foreseeable future except
perhaps as part of a bargain whereby they obtain further advantages in
another field.!!

The Bi-Communal Character of the Constitution

2-8 The bi-communal character of the Constitution is established by the first
article concerning the presidential election; the President must be a Greek Cypriot
elected by the Greek Cypriots and the Vice-President a Turkish Cypriot elected by
the Turkish Cypriots, the latter granted the right of a final veto on defence, finance,
and political legislation as well as any affecting the Turkish Cypriot minority in the
House of Representatives.

Moreover, the second article confirms the recognition that Greek and Turkish
Cypriots constitute two separate communities divided as citizens of the Republic
on the basis of ethnic origin.

The whole Constitutional structure is based on the existence of only two commu-
nities, the Greek and the Turkish Cypriot. According to article 2 of the Constitution:

The Greek Cypriot community comprises all citizens of the Republic who are of
Greek origin and whose mother tongue is Greek or who share the Greek cultural
traditions or who are members of the Greek-Orthodox Church;

The Turkish Cypriot community comprises all citizens of the Republic who are
of Turkish origin and whose mother tongue is Turkish or who share the Turkish
cultural traditions or who are Muslim; and

Citizens of the Republic who are not members of either community!? must,
within three months of the date of the coming into operation of the Constitution
or within three months of becoming citizens of the Republic, opt to belong to
either the Greek or Turkish Cypriot community as individuals but, if they belong
to a religious group, must so opt as a religious group and on such option they
shall be deemed to be members of such community.!3

11 De Smith, The New Commonwealth and Its Constitutions (1964), at p 285.

12 Smaller religious groups such as Armenians, Maronites, and Latins.

13 On Independence Day, all the small religious groups of Cyprus opted to belong to the
Greek Cypriot community.
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2-9 The 1960 Constitution accorded equal status to the Greek and Turkish
languages. The official languages of the Republic are Greek and Turkish.'* All
legislative, executive, and administrative acts and documents are to be drafted in
both languages, while judicial proceedings are to be conducted and judgments
drawn up in the language of the parties.!’

Although the Republic has its own flag (of neutral design and colour),'® citizens of
the Republic and non-public corporate or unincorporate bodies have the right to
fly the Greek or the Turkish flag without any restriction,!” and the Greek and
Turkish communities have the right to celebrate the Greek and the Turkish national
holidays, respectively.'$

Both communities were given the right to maintain a special relationship with
Greece and Turkey, including the right to receive subsidies for educational, cultural,
athletic, and charitable institutions and to obtain and employ schoolmasters,
professors, or clergymen provided by the Greek and Turkish government.'”

Criton Tornaritis, the first Attorney General of the Republic, observing the struc-
ture of the Constitution, wrote:

The structure provided by the Agreement was based on two main principles.
The one consisted in the recognition of the existence of two communities —
the Greek and the Turkish — who in spite of their numerical disparity were
given equal treatment while the people of Cyprus as a whole and the other
racial communities of which it consisted have been conspicuously ignored.
The other principle was aiming at assuring the participation of each commu-
nity in the exercise of the functions or government and at avoiding the
supremacy of the larger community (the Greek Cypriot) assuring also a
partial administrative autonomy of each Community.?

2-10 The bi-communal character of the Constitution was confirmed by the voting
system. The Constitution provided for a House of Representatives composed of
35 Greek Cypriots and 15 Turkish Cypriots elected by their own community,
respectively. Separate simple majorities of Greek Cypriot and Turkish Cypriot
members were required for a range of decisions.?! All elections were to be conducted
on the basis of separate communal electoral lists>? and separate voting.?3

14 Constitution, art 3.

15 Constitution, arts 3 and 18.

16 Constitution, art 4.1.

17 Constitution, art 4.4.

18 Constitution, art 5.

19 Constitution, art 108.

20 Tornaritis, Cyprus and its Constitutional and Other Legal Problems, at p 43.
21 Constitution, art 78.2.

22 Constitution, art 63.

23 Constitution, arts 1, 39, 62, 86, 173, and 178.
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Furthermore, a Communal Chamber exercising legislative and administrative
power on certain restricted communal subjects such as religious affairs, education,
and cultural matters and over communal taxes and charges believed to provide for
the needs of the bodies and institutions under the control of the Chamber?* was
established for each community.

Separate municipal systems were set up in the five largest towns?® while, in other
localities, special provisions were made for the constitution of municipal organs in
accordance, as far as possible, with the principle of proportional representation of the
communities. However, for town planning purposes, the establishment of a plan-
ning authority comprising seven Greek and three Turkish members was permitted.

The authority’s decisions were to be taken by an absolute majority, although no
decision could be taken in respect of a Greek or Turkish community without the
support of at least four or two, respectively, of the community’s members of the
authority.?® The separatist elements permeated the whole constitutional structure.

A disproportionate Turkish Cypriot presence also was fixed in the public service,
the police, and the army. In the public service, the Turkish Cypriot community was
granted 30 per cent of the posts?” and in the police and armed forces 30 and 40 per
cent, respectively,?® despite a population ratio of 8§0:20.

The communal dualism is obvious in the sphere of justice. The highest judicial
organs, the Supreme Constitutional Court and the High Court, had to be presided
over by neutral presidents — not Cypriot citizens — to maintain the balance
between the Greek and Turkish members of the Courts. Moreover, a court trying
a case of a person belonging to one community should consist only of judges
belonging to that community.

Such a division is not only detrimental to the course of justice, the very
concept of which defies separation, but tends to render the judges commun-
ally minded and suspicious of one another. It tends also to shake the
confidence of the public in the administration of justice.”’

As Tornaritis commented:

If it is put forward that all such dividing elements were adopted for the purpose
of safeguarding the minority rights of the Turkish community, the answer
would be that other safeguards could be resorted to, such as the Constitu-
tional provisions against discrimination and remedies provided therefor.

24 Constitution, arts 86-90.

25 Constitution, art 173.

26 Constitution, art 176.

27 Constitution, art 123.

28 Constitution, arts 129 and 130.

29 Tornaritis, Cyprus and Its Constitutional and Other Legal Problems (1997), at p 63.

30 Tornaritis, Cyprus and Its Constitutional and Other Legal Problems (1997), at pp 62
and 63.
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2-11 As a result of the Zurich and London Agreements, based on notions aiming
at division rather than co-operation and unity, the proper functioning of the state
would soon become impossible.

The System of Government

In General

2-12 Article 1 of the Constitution provides that the State of Cyprus is an
independent and sovereign republic with a presidential regime, the President being

Greek and the Vice-President being Turkish, elected by the Greek and Turkish
communities of Cyprus, respectively.

The President of the Republic is the Head of State,?! elected directly by universal
suffrage to a five-year term of office. According to the Constitution, executive
power is vested in the President of the Republic which he exercises through a
Council of Ministers appointed by him. The President may not convene or dissolve
the House of Representatives which alone has such rights; nor may the House
of Representatives express any lack of confidence in the government or force any of
its members to resign.

However, the system of government of the Republic of Cyprus is rather more
complicated in comparison with other similar presidential systems. Power which
is normally granted to the President is given by the Constitution to other organs.

For example, in a number of matters, the executive power is exercised jointly by
the President and the Vice-President.3? In addition, article 46 of the Constitution
provides that the executive power is not exercised but ‘ensured’ by the President
and the Vice-President. Thus, the main organ of the executive power is the Council
of Ministers, and not the President or the Vice-President. The executive powers of
the President are not general but are specifically laid down in the Constitution.?3
Although the members of the Council of Ministers are appointed and dismissed by
the President and are politically responsible to the President, constitutionally they
are not subject to the President. According to article 57 of the Constitution, either
the President or the Vice-President of the Republic may veto a decision of the
Council of Ministers relating to foreign affairs, defence, or security, but:

Since it is highly improbable that the President will ever disagree with any
important decision of the Council of Ministers these powers are in effect a
vice-presidential safeguard for the interests of the Turkish minority . . . 34

31 Constitution, arts 36 and 37.

32 Constitution, art 47.

33 Constitution, arts 47, 48, and 49.

34 De Smith, The New Commonwealth and Its Constitutions (1964), at p 288.
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2-13 Finally, public servants are appointed not by the President but by an
independent organ, the Public Service Commission, except certain senior officials
and the judges who are appointed by the President.

However, the system of government adopted by the Constitution remains generally
presidential because of the existence of two main characteristics, ie, the clear
separation of powers and the exercise of the executive power by independent organs
not originating from the House of Representatives and therefore not subject to any
parliamentary control.

The Separation of Powers

2-14 The doctrine of separation of powers is adopted by the Constitution. Thus,
state authority is divided into the three traditional powers. The Constitution assigns
each of the three powers to different state organs, ie, an independent and separate
judiciary, a powerful executive, and a relatively weak legislature.

However, the division does not lead to an absolute separation of powers. Only the
judiciary is genuinely separated from the other two powers, and between the
executive and the legislature there is a mutual control.

Although the government is independent of the confidence of the House of
Representatives, the latter may exercise pressure on the government by declining
to approve the state budget.

On the other hand, the House of Representatives is not initially controlled by the
government in the exercise of its legislative power, but the Constitution provides
for the promulgation of laws and decisions of the House of Representatives in the
Official Gagzette of the Republic by the President and the Vice-President.?’

Moreover the President and the Vice-President, separately or jointly, have the right
of final veto on any law or decision of the House of Representatives concerning
foreign affairs and certain questions of defence and security.3® Otherwise, the
President and the Vice-President have the right to return any law or decision of
the House of Representatives to the House for reconsideration.3”

Legislative powers may be delegated to the Council of Ministers by laws made
by the House of Representatives.’® Above all, the Constitution provides for the
judicial control of the constitutionality of legislation and of executive and admin-
istrative acts.?’

35 Constitution, art 52.
36 Constitution, art 50.
37 Constitution, art 51.
38 Constitution, art 54.
39 Constitution, arts 137-147.
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Distribution of State Power

The State Organs of the Republic
Executive Power

2-15 According to article 46 of the Constitution, the executive power is ensured
by the President and the Vice-President of the Republic. To ensure the executive
power, they have a Council of Ministers,*® composed of seven Greek and three
Turkish Cypriot Ministers with the Ministry of Foreign Affairs, Defence, or Finance
being entrusted to a Turkish Cypriot.

As the Head of State, the President has the authority to receive the credentials of
diplomatic representatives, to sign the credentials of the diplomatic envoys, to
confer honours, and to represent the Republic at all official functions.*! The
Vice-President, as Vice-Head of State, is entitled to be present at all official
functions.*? The President has the right to prepare the agenda for, convene, and
preside over meetings of the Council of Ministers,*? with the Vice-President having
the right to suggest subjects for inclusion on the agenda, propose the convening of
meetings, and to attend them.

As stated above, the President and the Vice-President of the Republic have consid-
erable authority in relation to the legislature and the executive including, jointly or
separately, a right of final veto in foreign affairs, defence, and security matters on
any law or decision of the House of Representatives** and on any decision of the
Council of Ministers,*’ and the right to return any law or decision of the House of
Representatives for reconsideration.*®

The President and the Vice-President are required to promulgate a law or decision
of the House of Representatives in the Official Gazette of the Republic within 15
days of notification unless they choose to exercise their right of veto, their right to
return the legislation, or their right to refer it to the Supreme Court for a ruling on
its constitutionality.*” Finally, the President and the Vice-President exercise the
prerogative of mercy and the right of remission, commutation, or suspension of any
court sentence in respect of members belonging to their respective Communities.*®

40 The Constitution of 1960 provides for 10 ministers. The Ministry of Education was
created later by the Greek Communal Chamber (Transfer of Exerase) and Ministry
of Education (‘Necessity’) Law 1965 (Law 12 of 19635). This Ministry has been renamed
the Ministry of Education and Culture by Law 47 (1) of 1993.

41 Constitution, art 37.

42 Constitution, art 38.

43 Constitution, arts 55 and 56.

44 Constitution, art 50.

45 Constitution, art 57.

46 Constitution, art 51.

47 Constitution, arts 138, 140, and 141.
48 Constitution, art 53.
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Although the President is the executive Head of State, his executive powers are
‘specifically enumerated’.*’

Executive power also is jointly exercised by the President and Vice-President in
matters exclusively laid down in the Constitution®® and by the Vice-President
independently under article 49. Except for the specific matters allotted to the
President and the Vice-President of the Republic, to Ministers individually, and to
the Communal Chambers, respectively, executive power is exercised in all respects
by the Council of Ministers.

Each member of the Council of Ministers is appointed’! by the President and the
Vice-President to hold office until his appointment is terminated by them.

The President and the Vice-President ensure the exercise of executive power by the
Council of Ministers and, although they may participate in meetings of the Council,
neither of them has a right to vote. Decisions of the Council of Ministers are taken
by majority vote.’?

Legislative Power

2-16 Under the Constitution, the legislative power of the Republic is exercised by
the House of Representatives in all matters except those expressly reserved to the
Greek and Turkish Cypriot Communal Chambers which relate to affairs of their
own community.>3

The House of Representatives was to consist of 50 members of whom 35 were to
be elected by the Greek and 15 by the Turkish Cypriots** for periods of five years.>
Under a special law, the number of members in the House of Representatives has
been increased to 80.

The President of the House of Representatives was to be a Greek Cypriot and the
Vice-President a Turkish Cypriot, elected by the Representatives of each commu-
nity, respectively. In case of the temporary absence or incapacity of the President
or the Vice-President of the House, his functions were to be performed by the oldest
Representative of the respective community.>”

49 Constitution, arts 35, 37,47, 48, 50-53, and 55-57.

50 Constitution, art 47.

51 The Ministers may be appointed from among members of the House of Representatives
(article 46.1), but their membership is relinquished on appointment (article 59.2).

52 De Smith, The New Commonwealth and Its Constitutions (1964), at p 288: “. . . if there
was a decision on any matter the majority would almost certainly be seven to three . . ..

53 Constitution, art 61.

54 After the withdrawal of the Turkish Cypriot members in 1963 (see text, below), the
House was obliged to function only with the Greek Cypriot Representatives.

55 Constitution, arts 62 and 635.

56 Decision of the House of Representatives, taken according to article 62.1 of the
Constitution, number 2060 of 1985.

57 Constitution, art 72.
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The laws and decisions of the House of Representatives are passed by a simple
majority vote of all the members present. However, in matters concerning the
electoral law, any law relating to municipalities, and any law imposing duties or
taxes, a separate simple majority of Greek Cypriot and Turkish Cypriot repre-
sentatives is required.’®

This last provision was a significant detail since it meant that a Turkish Cypriot
negative vote could wreck any of the aforementioned legislation.’’

The House of Representatives cannot be convened or dissolved by either the
President or the Vice-President of the Republic. The self-dissolution of the House
of Representatives requires a majority vote, provided that one-third of the majority
voters are Turkish Cypriots.®°

The Maronite, Armenian, and Latin minorities also elect Representatives who
attend meetings without a right of participation in the deliberations; they are,
however, consulted in matters concerning affairs of their religious groups.

Judicial Power

2-17 The Constitution provides for a separate and independent judiciary which is
‘... vested with very wide powers, especially on constitutional matters and is rightly
described as the vertebral column of the whole constitutional mechanism’.®! Under
the Constitution, the following judicial institutions were established:

The Supreme Constitutional Court,®> composed of a neutral President®? and a
Greek and Turkish Cypriot judge, all appointed by the President and the
Vice-President of the Republic to hold office until they reached the age of 68;64
and

The High Court, consisting of two Greek Cypriot judges, one a Turkish Cypriot,
and a neutral President.®

58 Constitution, art 78.2.

59 “. . . this last provision has been the stumbling block to the due operation of the
Constitution . . .”. Tornaritis, Cyprus and Its Constitutional and Other Legal Problems
(1997), at p 47.

60 Constitution, art 67.

61 Apostolides, ‘Observations on the Constitution of the Republic of Cyprus’, Review of
Public and Administrative Law, vol E (1961), at pp 14 and 15.

62 Constitution, arts 133-151.

63 Article 133.3 of the Constitution provides that ‘the neutral judge shall not be a subject
or a citizen of the Republic or of Greece or of Turkey or of the United Kingdom . . ..

64 The Supreme Constitutional Court adjudicated on all matters involving the
constitutionality of legislation, conflict of competence of power between organs of the
Republic (article 139), and election petitions (article 145).

65 The High Court and the courts subordinate to it exercised all the judicial powers of the
Republic except those falling within the jurisdiction of the Supreme Constitutional
Court.
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2-18 Gradually, the functioning of the Supreme Constitutional Court and the
High Court, as provided by the Constitution, became impossible because of the
inter-communal troubles in 1963 and the total withdrawal of Turkish Cypriots
from the administration of the Republic. The two courts were, therefore, amalga-
mated to form a new court, the Supreme Court, under the doctrine of necessity.

The Supreme Court is composed of 13 judges, one of whom is the President of the
Court. The Supreme Court adjudicates on all matters relating to the constitution-
ality of legislation referred to it by the President of the Republic or arising in any
judicial proceedings, as well as on matters of conflict or contest of power or
competence between state organs and questions of interpretation of the Constitu-
tion in cases of ambiguity.

The Supreme Court also is the final appellate court in the Republic and has
jurisdiction to hear and determine appeals in civil and criminal cases from the other
courts. In addition, it is vested exclusively with administrative law revisional
jurisdiction in connection with administrative or executive acts, decisions, or
omissions.®

In its original jurisdiction, the Supreme Court deals exclusively with applications
for the issue of orders of habeas corpus, mandamus, prohibition, quo warranto,
and certiorari; it also exercises original jurisdiction as a Court of Admiralty.

There is a District Court for each district which exercises original criminal and civil
jurisdiction. Military, Industrial Disputes, Family, and Rent Control Courts also
have been established under the Constitution and other legislation in force.

A Supreme Council of Judicature consisting of the President and judges of the
Supreme Court is entrusted with the appointment, promotion, transfer, termination
of appointment, and disciplinary control over all judicial officers, other than the
judges of the Supreme Court.

Independent Organs
In General

2-19 Under the Constitution, the Law Office of the Republic, the Audit Office,
the governor and the deputy-governor of the Central Bank, the Public Service
Commission, and the Education Service Commission are independent and do not
come under any Ministry.

The Attorney General of the Republic

2-20 The Attorney General and the Deputy Attorney General of the Republic are
appointed by the President of the Republic provided that they belong to different

66 Constitution, art 146.
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communities.®” The choice is made from among lawyers of high professional and
moral standing. They hold office until the age of 68 years and can only be removed
in the same way as a judge of the Supreme Court.%®

The Attorney General® is the head of the Law Office of the Republic, and the
Deputy Attorney General, who serves on the same term as the Attorney General,
is the deputy head of the Law Office.

The Attorney General, assisted by the Deputy Attorney General, is the legal adviser
of the Republic and, in particular, of the President and the Council of Ministers.
The Attorney General advises the President of the Republic about the commutation
or suspension of sentences of imprisonment.

The Attorney General and his Deputy are the Honorary President and Vice-President
of the Cyprus Bar Council and the Chairman and Vice-Chairman of the Legal Board,
the Advocates Disciplinary Board, and the Advocates Pension Fund.

The Public Service Commission

2-21 The Public Service Commission is an independent organ of the Republic and
its functions are to appoint, confirm, place in the permanent establishment,
promote, transfer, retire, and exercise disciplinary control over public officers.”®

The Commission has a Chairman and four other members, each appointed by the
President of the Republic for a six-year term. The Chairman submits an annual
report on the work of the Commission during the preceding year to the Council of
Ministers.

The Education Service Commission

2-22 The Education Service Commission deals with educators serving in public
schools and institutions with the duty of appointing, placing, promoting, transfer-
ring, and retiring teachers. It also exercises disciplinary control over them. It has a
Chairman and four other members appointed by the Council of Ministers.

The Chairman of the Commission submits an annual report on the work of the
Commission during the preceding year to the Council of Ministers.

The Governor and the Deputy Governor of the Central Bank

2-23 The Governor, assisted by his deputy, administers the currency laws of the
Republic.”! They execute the decisions of the Council of Ministers and the provisions

67 Constitution, arts 112-114.

68 Constitution, arts 112 and 133.

69 Loukaides, Attorney General in Cyprus (1974).
70 Constitution, art 122.

71 Constitution, art 119.1.
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of any law relating to financial policy and have the obligation to consult with and
be guided by the advice of the Minister of Finance about the manner of the
execution of the policy.”?

The Governor also has the obligation to submit half-yearly reports on the state
of the currency, funds, and securities of the Republic to the President and Vice-
President of the Republic, who must cause such reports to be laid before the House
of Representatives.”3

State and Church

2-24 Article 110.1 of the Constitution concerns the relationship between state and
church. It particularly declares that the autocephalous Greek Orthodox Church
of Cyprus will continue to have the exclusive right of regulating and administering
its own internal affairs and property in accordance with the Holy Canons and its
Charter in force for the time being, and that the Greek Communal Chamber may
not act inconsistently with such right.

Based on this article, the relationship between state and church is one of public law
under which the Church is not subject to the state but is self-contained and
self-administered as a corporation in the state with its rights derived directly from
the Constitution.

Article 110.2 of the Constitution provides that the institution of Vakf’* and the
principles and laws relating to Vakf are recognised by the Constitution. All matters
relating to or in any way affecting the institution or foundation of Vakf or Vakfs or
any Vakf properties, including properties belonging to mosques and any other
Muslim religious institution, will be governed solely by and under the laws and
principles of Vakfs and the laws enacted or made by the Turkish Communal Chamber
and no legislative, executive, or other act shall contravene, override, or interfere
with such laws and principles or the laws of the Turkish Communal Chamber.

The Supremacy of the Constitution

In General

2-25 Article 179.1 of the Constitution provides that the Constitution is the
supreme law of the Republic. Paragraph 2 of article 179 provides that no law or
decision of the House of Representatives or of either of the Communal Chambers
and no act or decision of any organ, authority, or person in the Republic exercising
power or any administrative function shall be in any way repugnant to or
inconsistent with any of the provisions of the Constitution.

72 Constitution, art 119.4.
73 Constitution, art 119.5.
74 Muslim religious property.



CONSTITUTIONAL LAW 29

The judgment of the Supreme Court in the case of Georghiades’® reaffirmed the
supremacy of the Constitution. In that case, it was held that illegally obtained
evidence, though admissible according to the Common Law, was unconstitutional
as being in contravention of the articles of the Constitution which safeguard the
fundamental right to respect and secrecy of correspondence.

Ordinary laws are not of equal force with each other. Treaties, conventions, or
international agreements concluded under a decision of the Council of Ministers”®
and approved by law have, as from their publication in the Official Gazette of the
Republic, superior force to any municipal law on condition that they are applied
by the other party thereto.

A convention in the legal order of Cyprus, as set out in the Constitution,
is of status superior to any other law either prior or consequent. ‘Law’,
when used in relation to the period after the coming into operation of the
Constitution means a law of the Republic (article 186.1.) The Constitution
under article 179(1) is the supreme law of the Republic and is not, therefore,
within the ambit of the definition of ‘law’. A convention is inferior to the
Constitution and is subject to judicial review in the sense that the Constitu-
tional provisions prevail in case of any inconsistency between them and the
provision of the convention. Thus, the hierarchy in our legal order is (a) the
Constitution, (b) the conventions, and (c) the ordinary laws. A convention
does not stricto sensu repeal the municipal law but has only superior force
to it in the sense that it has precedence in its application. It retains its nature
as part of the international law. Having regard to its nature, however, and its
connection with the international obligations of the State, it cannot be
amended or repealed by any posterior law contrary to the provisions of the
convention or the provisions of the Vienna Convention on the Law of Treaties
that was ratified under article 169 by Law 62 of 1976.””

The Law Applicable in the Republic

2-26 Apart from the Constitution which is the supreme law and has superior force
to any law, the following law is applicable in the Republic:

The laws made under the Constitution;”8

All the laws saved under article 188 of the Constitution, except in so far as other
provision has been or shall be made by a law made under the Constitution;”
The Common Law and the doctrines of equity, save in as far as other provision
has been or shall be made by any law made or becoming applicable under the
Constitution;

75 The Police v Andreas Georghiades (1983) 2 CLR 33.

76 Constitution, art 169(2).

77 Stylianides, in Malachtou v Armefti (1987) 1 CLR 207, at p 224.
78 Constitution, arts 78 and 82.

79 Law 21 (I) of 1993, concerning the translation of the English text of the laws saved into
the two official languages of the Republic, Greek and Turkish.
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The laws and principles of Vakfs, referred to in article 110.2 of the Constitution;
The Acts of Parliament of the United Kingdom of Great Britain and Northern
Ireland which were applicable to Cyprus immediately before Independence Day
(ie, 16 August 1960), save in so far as other provision has been or will be made
by any law made or becoming applicable under the Constitution and in so far
as they are not inconsistent with, or contrary to, the Constitution;

With regard to matrimonial cases of persons belonging to the Greek Orthodox
Church or to a religious group, to whom the provisions of article 2(3) of the
Constitution will apply, the law of that Church or religious group and of persons
belonging to the Turkish community, the Turkish Family (Marriage and Divorce)
Law, as may be amended by the law of the Turkish Communal Chamber; and
International treaties, conventions, and agreements having been approved by
law and published in the Official Gazette of the Republic have superior force to
any municipal law on condition that they are applied by the other party.

Saving of Existing Laws

2-27 Article 188 of the Constitution saves all existing laws in force on 16 August
1960, subject to their modification and adaptation to the provisions of the
Constitution. It reads as follows:

Subject to the provisions of this Constitution and to the following provisions
of this article, all laws in force on the date of the coming into operation of
this Constitution shall, until amended whether by way of variation, addition
or repeal by any law or communal law as the case may be made under this
Constitution, continue in force on or after that date, and shall as from that
date be construed and applied with such modification as may be necessary
to bring them into conformity with this Constitution.

Save where otherwise provided in the transitional provisions of this Consti-
tution, no provision in any such law which is contrary to, or inconsistent
with, any provision of this Constitution and no law which under article 78
requires a separate majority3? shall continue to be in force.

Any court in the Republic applying the provisions of any such law which
continues in force under paragraph 1 of this article shall apply them in
relation to any such period with such modification as may be necessary to
bring them into accord with the provisions of this Constitution including the
transitional provisions thereof.

80 Article 78.2 of the Constitution provides that any modification of the electoral law and
the adoption of any law relating to the municipalities and of any law imposing duties or
taxes requires a separate simple majority of the Representatives elected by the Greek and
Turkish Cypriot communities respectively taking part in the vote.
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Constitutional and International Law

2-28 Subject to the provisions of articles 50 and 57.3, article 169 of the Consti-
tution, dealing with the rights of veto of the President and the Vice-President of the
Republic, provides that:

Every international agreement with a foreign state or any international organi-
sation relating to commercial matters, economic co-operation (including
payments and credits), and modus vivendi must be concluded under a decision
of the Council of Ministers;

Every other treaty, convention, or international agreement shall be negotiated
and signed under a decision of the Council of Ministers and shall only be
operative and binding on the Republic when approved by a law made by the
House of Representatives whereupon it will be concluded; and

Treaties, conventions, and agreements concluded in accordance with the fore-
going provisions will have, as from their publication in the Official Gazette of
the Republic, superior force to any municipal law on condition that they are
applied by the other party thereto.8!

2-29 In the Malachtou case,’* which is the leading judgment in Cyprus examining
the effect of ratification of an international instrument of human rights, it was
stated as follows:

.. . Article 169 deals with both the means of ratification of treaties,
conventions and international agreements and their effect on internal law.
International law does not specify the state authority competent to ratify
international agreements. It is a matter of domestic law and the practice
of states differs . . . . the Constitution of Cyprus vests the power to ratify
in different authorities of the state depending on the subject matter of the
treaty, convention or international agreement. International agreements
relating to commercial and matters of economic co-operation are ratifi-
able by the Council of Ministers by virtue of paragraph 2 of article 169,
whereas every other treaty, convention or international agreement is
subject to ratification by the House of Representatives. Agreements duly
ratified in accordance with either paragraph 1 or paragraph 2 have a
superior force to municipal law from the date of their publication in the
Official Gazette on condition that such treaties, conventions and agree-
ments are applied by the other party thereto. It will be noticed that, unlike
English law, international agreements duly ratified by the executive
acquire, from the date of their publication in the Official Gazette,
enhanced legal effect in domestic law provided the condition of reciprocity
is satisfied . . . .

81 In clear cases, such a condition of reciprocity is excluded.
82 Malachtou v Armefti (1987) 1 CLR 207.
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Additionally, in the case of Shipowners Union, the following was stated:

. a treaty or convention is inferior to the Constitution but . . . is of
higher hierarchical legal value than the domestic legislation . . . .

2-30 The efficient application of ratified international conventions is the duty not
only of the courts, but also of all authorities of the Republic, including executive,
administrative, and legislative.

The Protection of Human Rights

Constitutional Protection

2-31 The human rights provisions in the Constitution of Cyprus are contained in
Part IL%* which is entitled ‘Fundamental Rights and Liberties’.

The definition and protection of human rights was provided by the London
Agreement and, under the Treaty of Establishment of the Republic of Cyprus,®’
it was agreed to secure to everyone within the jurisdiction of the Republic human
rights and fundamental freedoms comparable to those set out in the European
Convention for the Protection of Human Rights signed at Rome on 4 November
1950 and its first Protocol.

Thus, the Convention and Protocol have served as the prototypes of the relevant
provisions in the Cyprus Constitution. Part II of the Constitution is based on the
provisions of the Rome Convention and the United Nations Universal Declaration
of Human Rights of 1948.

According to article 28.2 of the Constitution, fundamental rights and liberties are
guaranteed not only for the citizens of the Republic but for every person ‘without
direct or indirect discrimination against the person on the ground of his community,
race, religion, language, sex, political, or other convictions, national or social descent,
birth, colour, wealth, social, or any ground whatsoever, unless there is express
provision in the Constitution’. Such exceptions are provided in the Constitution itself.

Part II of the Constitution sets out a broad range of human rights, including the
classic civil and political rights, economic and social rights, and obligations and
duties for every person. More specifically, the fundamental rights and liberties
included in Part I are the following:

The right to life and corporal integrity;8¢

83 Shipowners Union and Another v The Registrar of Trade Unions and Others (1988) 3
CLR 457.

84 Constitution, arts 6-35.

85 Constitution, art 5.

86 Politis v The Republic (1987) 2 CLR 116. Constitution, art 7. Paragraph 2 of article 7
contains a limitation on the legislature which cannot provide the death sentence except
in cases of premeditated murder, high treason, piracy, jure gentium, and capital offences
under military law.
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The prohibition of torture or inhuman or degrading treatment or punishment;8”
The right to a decent existence and to social security;38

The prohibition of slavery or servitude or forced or compulsory labour;3?

The right to liberty and security of person;”®

The right to public and fair trial®! and all other rights incidental thereto;?
The right to free movement and residence®? and the prohibition against banishment;**
The right to respect for the family or private life of every person,® his house,?®
and correspondence;®”

The right to freedom of thought, conscience, and religion,” including the freedom
of all religions whose doctrines or rites are not secret (paragraph 2) and the
equality of all religions before the law. Paragraph 5 provides that ‘proselytism’ is
prohibited in respect of any religion. Thus, the use of physical or moral compulsion
for the purposes of making a person change or preventing him from changing his
religion is prohibited;

The right to freedom of speech and expression;”?

The right to education;!%0

87 Miliotis v The Republic (1988) 3 CLR 822. Constitution, art 8.

88 Constitution, art 9.

89 Constitution, art 10.

90 The Republic v Georghiou (1991) 1 CLR 887. Constitution, art 11. There are certain
limitations on the legislature regarding the instances of deprivation of the liberty of a
person which can be enacted by law. No person shall be arrested except in the case
of a flagrant (In the case of Kyriakides v The Republic, 1 RSCC 66, it was decided that
‘flagrant’ means an offence in which the commission of the offence and the arrest of the
offender should follow each other directly in point of time and sequence.) offence
punishable with death or imprisonment save under the authority of a reasoned judicial
warrant issued according to the formalities prescribed by the law. Every person arrested
must be informed at the time of his arrest in a language which he understands the reasons
for his arrest and must be allowed to have the services of a lawyer of his own choice.
The person arrested shall, as soon as is practicable after his arrest and in any event not
later than 24 hours after the arrest, be brought before a judge, if not earlier released.

91 Eleftheriou v The Police (1992) 2 CLR 147.

92 Constitution, arts 12 and 30(2) and (3).

93 Constitution, art 13.

94 Constitution, art 14.

95 The Police v Yiallouros, (1992) CLR 147. Constitution, art 15.

96 Constitution, art 16.

97 Constitution, art 17. There may be no interference with the exercise of this right, except
in accordance with the law and as is necessary only in the interests of the security of the
Republic, the constitutional order, public safety, public order, public health, and public
morals, or for the protection of the rights and liberties guaranteed by the Constitution
to any person. There may be no entry into any dwelling-house or any search therein
except when and as provided by law and on a reasoned judicial warrant or when the
entry is made with the express consent of its occupant or for the purpose of rescuing the
victims of any offence of violence or of any disaster.

98 Constitution, art 18.

99 Constitution, art 19.

100 Constitution, art 20.
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The freedom of peaceful assembly and association;!0?

The right to marry and found a family;'92

The right to property;!03

The freedom from taxation unless imposed by law;104

The right to practice any profession or to carry on any occupation, trade, or
business; 105

The right to enter into any legal contracts;10

The right to strike;107

The right to equality before the law, the administration, and justice and the
prohibition against discrimination;!08

The right to address written requests or complaints to any competent public
authority;1% and

The right to vote.110

2-32 In addition to individual rights and liberties, Part II of the Constitution
provides for individual duties and obligations, such as the duty to contribute to
public burdens'!" and the duty of military service.!!?

International Protection (European Convention on Human Rights
and Fundamental Freedoms)

2-33 Cyprus signed the Rome Convention on 16 December 1961 and ratified it
by the European Convention for the Protection of Human Rights (Ratification)
Law 1962.113 On 6 October 1962, the instrument of ratification was deposited
with the Secretary of the Council of Europe and, as from that date, the Convention
came into force in regard to the Council of Europe.!'*

101 Constitution, art 21.

102 Demetriou v Demetriou (1991) 1 CLR 1153. Constitution, art 22.

103 Sergides v The Republic (1991) 1 CLR 119. Constitution, art 23.

104 Nicolaou v The Minister of Commerce (1988) 3 CLR 1174. Constitution, art 24.

105 Electrologon (Union) v The Republic (1988) 3 CLR 1289. Constitution, art 25.

106 Demetriou v The District Officer of Paphos (1985) 3 CLR 2530. Constitution, art 26.

107 Sidiropoulos v The Ship ‘Panayia Myrtidiotissa’ (1987) 1 CLR 564. Constitution, art 27.

108 Psoma v The Police (1992) 2 CLR 40. Constitution, arts 6 and 28.

109 Milliotis v The Republic (1988) 3CLR 822. Constitution, art 29.

110 Constitution, art 31. Efthymiou v The Republic (1991) 3 CLR 299.

111 Constitution, art 24.1.

112 Constitution, art 10.3(b).

113 Law 28 of 1962.

114 However, the links with the European Convention on Human Rights go back to the
period of the colonial regime; Tornaritis, “The Operation of the European Convention

for the Protection of Human Rights in the Republic of Cyprus’, Cyprus Law Review
(1983), vol 3, at pp 455 and 456.
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From the date of publication of Law 28 of 1962 in the Official Gazette of the
Republic on 24 May 1962, the Convention and its First Protocol'!® became part
of the law of the Republic and have superior force to any municipal or other law,
but are inferior to the Constitution of the Republic.

Cyprus also recognised the competence of the European Commission of Human
Rights to receive individual petitions'!® against the Republic as from 1 January
1989.

It is the legal responsibility of all the state authorities, including executive,
administrative, and legislative, to secure the enjoyment of the rights and freedoms
within the fields of Part II of the Constitution, of fundamental rights and liberties
and the ratified international conventions.

The Application of the Constitution

In General

2-34 As indicated above, the Constitution of Cyprus did not emanate from the
free will of its people but was imposed on them by the Zurich Agreement.

It is, therefore, . . . of the nature of a granted Constitution — constitution
octroyée — which in the monarchical times of the past centuries the
monarch condescended to grant to his people but is not consistent with the
new prevailing democratic principles under which the constituent power vests
in, and is exercised by, the people . .. .117

2-35 The complicated nature of the Constitution with its peculiarities and its
separatist elements has already been underlined. An institutionalised communal
dualism permeated the whole Constitution. Furthermore, the Constitutional struc-
ture created by the Zurich and London Agreements was to remain unalterable and
the basic articles of the Constitution could not be amended by any means. As
Professor S A de Smith has observed:

... The Constitution of Cyprus is probably the most rigid in the world . . . .

... One who was totally ignorant of the realities of politics might well inquire
whether the principles underlying the Constitution of Cyprus, and the
detailed values that it embodies, had been conceived by a constitutionalist
and a mathematician in nightmarish dialogue. They were in fact devised at

115 For the remaining protocols of the Convention, see Evangelides, The Republic of Cyprus
and Its Constitution, (1996), at pp 395-397.

116 A Modinos v The Republic of Cyprus, Application 15070 of 1989; N Sampson v The
Republic of Cyprus, Application 19774 of 1992.

117 Tornaritis, Cyprus and Its Constitutional and Other Legal Problems (1997), at pp 54
and 55.
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international conferences held against a backcloth of bloody civil conflict
and overhung in their early stages by the threat of war between Greece and
Turkey. The Constitution of 1960 . . . is a tragic and occasionally an almost
ludicrous document reflecting the gulf that lies between two communities
living in a deeply riven plural society . . . .

To call the Cyprus regime vice-presidentiall18 would perhaps be frivolously

paradoxical; yet one may obtain a better appreciation of its peculiar character
by scrutinising the nature of the office and functions of the Vice-President
than by reviewing the other institutions of government . . . . Here, then, one
has a glimpse of the communal distrust that permeates the constitutional
arrangements. They reflect an absolute refusal by the Turkish minority to
submit to a majority decision on any matter that significantly affects their
interests, and a corresponding refusal by the Greek majority to countenance the
possibility of a Turkish head of government. In any event the latter possibility
was assumed by the Turks to be of no account for the immutability of the
communal safeguards in the Constitution presupposing that Greeks and
Turks will always think, vote and act in terms of communal sentiment . . . .11?

2-36 It follows from the above that the constitutional provisions were exception-
ally difficult to apply and would soon be proved unworkable. Although the people
of Cyprus did their best to make the young Republic operate effectively, the
difficulties began almost immediately after independence. It was obvious from the
early days of the new state that the Constitution was very fragile.

On 18 December 1961, Turkish Cypriot representatives voted against the Income
Tax Bill (on which the main direct taxation was based). No income tax law was
passed, for neither bill secured a separate majority vote, and this left the state
without income tax legislation for more than five years.!°

... The Turkish members voted against such legislation not because they
were holding any opposite view or because it contained any unfavourable
discrimination against their community but they used their right of separate
voting to compel government to yield to Turkish claims having no connection
with any matter on taxation. It is to be noted that the Bills in question had
been passed by the Council of Ministers with the concurrence of the Turkish
Ministers and the Turkish Vice-President . .. .121

2-37 In November 1963, as a result of ethnic polarisation, the whole machinery
reached the point of paralysis. Faced with this situation, the President of the

118 The Vice-President of the Republic has, inter alia, a right to veto the most important
decisions.

119 De Smith, The New Commonwealth and Its Constitutions (1964), at p 284.

120 From 31 March 1961 to 2 June 1966 when, by Law 21 of 1966, the Income Tax Law
was amended.

121 Tornaritis, Cyprus and Its Constitutional and Other Legal Problems (1997), at p 47.
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Republic put forward a set of 13 proposed constitutional amendments to enable
the smooth functioning of the state and to bring an end to the inter-communal
disputes. The 13 points reflected deadlocks that actually occurred and proposed
the revision of certain articles of the Constitution whose:

Negative and separatist nature impeded the smooth functioning of the
government, prevented the development of the country and tended to keep
Greeks and Turks apart, instead of drawing them together in a spirit of
co-operation, friendshig and understanding for the well-being of the people
of Cyprus as a whole.'*?

2-38 The 13 proposed amendments were as follows:

The right of veto of the President and Vice-President of the Republic to be
abandoned;

The Vice-President of the Republic to deputise for the President in case of his
temporary absence or incapacity to perform his duties;

The Greek Cypriot President of the House of Representatives and its Turkish
Cypriot Vice-President to be elected by the House as a whole;

The Vice-President of the House of Representatives to deputise for the President
of the House in case of his temporary absence or incapacity to perform his duties;
The constitutional provisions regarding separate majorities for enactment of
certain laws by the House of Representatives to be abolished;

Unified municipalities to be established;

The administration of justice to be unified;

The division of security forces into police and gendarmerie to be abolished;
The numerical strength of the security forces and of the defence forces to be
determined by law;

The proportion of the participation of Greek and Turkish Cypriots in the
composition of the public services and the forces of the Republic to be modified
in proportion to the ratio in the population of Greek Cypriots to Turkish Cypriots;
The number of members of the Public Service Commission to be reduced from
10 to five;

All decisions of the Public Service Commission to be taken by a simple majority;
and

The Greek Communal Chambers to be abolished.

2-39 The proposals were rejected by Turkey, pre-empting the response of the
Turkish Cypriot community.!2?

Unfortunately, within a few days, on 21 December 1963, violent inter-communal
disturbances broke out and all the Turkish Cypriot Ministers, members of the
House of Representatives, and public servants refused to exercise the functions

122 Tornaritis, Cyprus and Its Constitutional and Other Legal Problems (1997), at p 67.
123 For the Turkish Cypriot position, see Nedjati, The Cyprus Question and the Turkish
Position in International Law (1989).
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of their respective offices and effectively withdrew from the government. The
disturbances continued and, in 1964, the Turkish Air Force bombed Greek Cypriot
targets. In some areas, Turkish Cypriots withdrew into enclaves, ‘establishing’
administrations of their own as a first step towards partition.

Faced with Turkey’s threats to invade Cyprus, the government brought the so-called
‘Cyprus problem’ (ie, the inter-communal troubles between the Greek and Turkish
Cypriots) before the United Nations. In March 1964, the United Nations (UN)
Security Council adopted Resolution 186 which:

Called on all member states, in conformity with their obligations under the UN
Charter, to refrain from any action or threat of action to worsen the situation
in the sovereign Republic of Cyprus or to endanger international peace;

Asked the government of Cyprus, which had the responsibility for the mainte-
nance and restoration of law and order, to take all additional measures necessary
to stop violence and bloodshed in Cyprus; and

Called on the two communities in Cyprus and their leaders to act with the utmost
restraint.

2-40 A UN Peace Keeping Force (UNFICYP) was sent to Cyprus on 27 March
1964. Originally for three months, its mandate has been extended at six-monthly
intervals up to the present day. Mediators were appointed by the UN Secretary-
General in 1965 to promote a peaceful solution of the Cyprus problem.

In his report of 26 March 1965, Dr Galo Plaza, the UN mediator, stated that a new
solution had to be found which should be consistent with the provisions of the
United Nations Charter. He concluded, inter alia, that the solution should satisfy
the wishes of the majority of the population and at the same time provide for the
adequate protection of the legitimate rights of all the people. The report was rejected
by Turkey as a possible basis for the solution of the problem, and Dr Plaza’s
mediation efforts came to an end.

The Constitutional Developments after 1963

2-41 After the outbreak of inter-communal violence in 1963 and the withdrawal
of Turkish Cypriots from the Constitution, it was then a matter of the continuing
life of the paralysed Republic.

... the life of the State and its government could not be wrecked and had to
be carried on, and the various organs of the Republic set up under its
Constitution and vested expressly with certain competence had a duty to
exercise such competence and to govern and no organs can abstain therefrom
in as much as the functions and the status of the organ are conferred intuitu
personae . .. 124

124 Tornaritis, Cyprus and Its Constitutional and Other Legal Problems (1997), at p 53.
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2-42 The Council of Ministers and the House of Representatives continued,
therefore, to function in the absence of the Turkish Cypriot members so long as the
requisite quorum existed. Decisions were taken in accordance with the constitu-
tional provisions. The Ministers continued to perform their duties according to
article 58 of the Constitution and, in case of doubt, they had to refer the matter to
the Council of Ministers.

However, huge problems arose. In the field of the judiciary, from July 1963, the
Supreme Constitutional Court could not sit because its Turkish Cypriot President
had resigned. Similarly, from May 1964, the High Court was condemned to
inactivity following the resignation of its President. The Turkish Cypriot District
judges also refused to attend to their duties until June 1964, thereafter resuming
them on a restricted basis. Under these circumstances, it was essential to enact the
Administration of Justice (Miscellaneous Provisions) Law.'?’

. as it was imperative that justice should continue to be administered
unhampered by the situation created and it became necessary to make
legislative provision in respect of the exercise of the judicial power hitherto
exercised by the Supreme Constitutional Court and by the ngh Court until
such time as the people of Cyprus may determine such matters .

2-43 Law 33 of 1964 provided for the exercise of the judicial power of the aforesaid
Courts. As aresult of the new Law, a new court was established, the Supreme Court,
consisting of five or more members not exceeding seven and including all the existing
members of the Supreme Constitutional Court and High Court. After the enactment
of that Law, the Turkish Cypriot judges returned to their duties and the admini-
stration of justice reverted to normal until June 1966, when the Turkish Cypriot
judges, including those of the Supreme Court, again refused to work.

The Doctrine of Necessity

2-44 The anomalous circumstances which arose during 1963 already have been
considered, especially in relation to the judiciary and the enactment of the Admini-
stration of Justice (Miscellaneous Provisions) Law.!2”

That Law was attacked as unconstitutional; however, in the case of Ibrabim,'?8 the
Supreme Court decided that it was justified under the doctrine of necessity in view
of the abnormal situation prevailing in Cyprus. The Ibrahim case is the leading case on
the law of necessity in the Republic of Cyprus. As emphasised by Mr Justice Vassiliades:

This Court now, in its all-important and responsible function of transforming
legal theory into living law applied to the facts of daily life for the preservation

125 Law 33 of 1964.

126 Evangelides, The Republic of Cyprus and Its Constitution, at p 80.

127 Law 33 of 1964.

128 Attorney General of the Republic v Mustafa Ibrabim (1964) CLR, at p 195.
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of social order is faced with the question whether the legal doctrine of
necessity discussed in this judgment should or should not be read in the
provision of the written Constitution of the Republic of Cyprus. Our unan-
imous view, and unhesitating answer to this question, is in the affirmative.'?

Mr Justice Josephides said:

. .. In the light of the principles of the law of necessity as applied in other
countries and having regard to the provisions of the Constitution of the
Republic of Cyprus (including articles 179, 182, and 183), I interpret our
Constitution to include the doctrine of necessity in exceptional circumstances
which is an implied exception to particular provisions of the Constitution;
and this to ensure the very existence of the State. The following pre-requisites
must be satisfied before the doctrine may become applicable:

(a) an imperative and inevitable necessity of exceptional circumstances;
(b) no other remedy can apply;

(c) the measure taken must be proportionate to the necessity; and

(d) it must be of a temporary character limited to the duration of the
exceptional circumstances.!30

2-45 The significance of the Ibrabim case was enormous and vital for the
continuance of the very existence of the Republic of Cyprus itself. In the case:

... the principles for the application of the doctrine were set out, on the basis
of which subsequent cases were decided. Since then the above case has become
a landmark in the legal history of Cyprus as the doctrine of necessity has
empowered the organs of the state with legal authority required to solve legal
problems created by the Turkish Cypriots’ rebellion against the State which
otherwise, if not solved by the application of this doctrine, would have
undermined the rule of law in Cyprus.!31

The Turkish Invasion and Its Effect on the Existence of Cyprus

2-46 After the coup in Cyprus on 15 July 1974, organised by the military junta
which then ruled Greece, Turkey invaded Cyprus on 20 July 1974, using the coup as
a pretext. Turkey, one of the three guarantor powers under the Treaty of Guarantee,
attacked the sovereign Republic of Cyprus, a member of the United Nations, by

129 Attorney General of the Republic v Mustafa Ibrabim (1964) CLR, at p 214.

130 Attorney General of the Republic v Mustafa Ibrabim (1964) CLR, at pp 264 and 265.

131 Efthymiou, ‘The Law of Necessity in Cyprus’, Cyprus Law Review (1985), vol 3, issue 12,
at pp 1951-1956.
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land, sea, and air.!3? Turkish troops, in an operation code-named ‘Attila’, finally
occupied 37 per cent of Cyprus’s territory, resulting in the displacement of some
200,000 Greek Cypriots. Turkey presented its military invasion as ‘. . . a peaceful
action to eliminate the danger directed against the very existence of the Republic
of Cyprus and to restore the independence, territorial integrity, security, and order
established by the basic articles of the Constitution . . ., despite the fact that the
coup collapsed and democratic government was restored.

Turkey based its right to carry out the 1974 invasion on article IV of the Treaty of
Guarantee which reads:

In the event of a breach of the provisions of the present Treaty, Greece, Turkey,
and the United Kingdom undertake to consult together, with a view to making
the representations or taking the necessary steps to ensure observance of those
provisions.

In so far as common concerted action may prove impossible, each of the three
guaranteeing powers reserves the right to take action with the sole aim of
re-establishing the state of affairs established by the present Treaty.

2-47 It is certainly not within the scope of the present chapter to deal with this
fragile argument, but the proper answer is to be found in the words of the former
Attorney General of the Republic, Mr C G Tornaritis:

... aggressive war is considered as a crime in international law, especially as
a crime against peace. The ensuing occupation of about 40 per cent of the
territory of the Republic and its continuation until today constitutes a
continuous aggression in flagrant violation of international law.

The Idea of Federation

2-48 Cyprus was still a British colony when the idea of federation was first put
on the table. It was then included in Lord Radcliffe’s ‘constitutional proposals for
Cyprus’ in 1956, as an attempt to reach a settlement. The proposals then were
rejected by the representatives of Cyprus since they denied Cypriots their legitimate
right to self-determination in the shape of that long-desired union (enosis) with
their motherland, Greece.

A decade later, a similar opinion was expressed by the UN mediator, Dr Galo Plaza:

To my mind, the objections raised against federation also on economic, social
and moral grounds are in themselves serious obstacles to the proposition. It

132 Approximately 40,000 Turkish troops landed on Cyprus. The Greek Cypriot National
Guard comprised 10,000 Greek Cypriots, plus 1,000 Greek soldiers of ELDYK.
133 Tornaritis, Cyprus and Its Constitutional and Other Legal Problems (1997), at p 87.
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would seem to require a compulsory movement of the people concerned —
many thousands on both sides — contrary to all enlightened principles of the
present time, including those set forth in the Universal Declaration of Human
Rights. The establishment of a federal regime requires a territorial basis and
this basis does not exist.

2-49 However, the 1974 Turkish military invasion brought, de facto, that terri-
torial basis. Under the threat of partition, the Greek Cypriot side accepted, in the
negotiations that followed the Turkish invasion, the two high-level agreements, in
February 1977 and May 1979.

These agreements contained the framework of a proposed constitutional solution.
By those proposals, the existing unitary state of the Republic of Cyprus would be
transformed into a bi-national or bi-communal independent state consisting of two
federated states, the Turkish Cypriot and the Greek Cypriot federated states, having
full control and autonomy within their respective regions.

The general idea, at least for the Greek Cypriot side, is for a solution which will
ensure the well-being of the people of Cyprus as a whole and will preserve the
sovereignty, independence, territorial integrity, and non-alignment of the Republic
of Cyprus with the pre-requisition that all foreign armed forces will be withdrawn
and all the refugees will be able to return to their homes in conditions of safety
under the umbrella of the Federal Republic of Cyprus, being the sole subject of
international law.

The guidelines'** agreed as instructions to the representatives in the inter-communal
talks as the basis for a future federal solution were the following:

The goal is an independent, non-aligned, bi-communal, federal republic;

The territory under the administration of each community should be discussed
in the light of economic viability and productivity and land ownership;
Questions of principles such as freedom of movement, the right of property,
and other specific matters are open for discussion, taking into consideration
the fundamental basis for a bi-communal federal system and certain practical
difficulties which may arise for the Turkish Cypriot community; and

The powers and functions of the central federal government will be such as to
safeguard the unity of the country, having regard to the bi-communal character
of the state.

2-50 However, on 15 November 1983, the Turkish Cypriots declared a separate
‘state’ in the part of Cyprus occupied by Turkish troops which they name the
“Turkish Republic of Northern Cyprus’. The pseudo-state has not been recognised
by any other state in the world except Turkey. United Nations Security Council
Resolutions 541 (1983) and 550 (1984) condemned the unilateral declaration as
illegal and invalid and called for its withdrawal.

134 Report of the Secretary General $/1233 of 30 April 1977.
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Since then, the scenario has become familiar. The Turkish Cypriot side insists on
the acceptance of the idea of separate ‘sovereignty’ for the Turkish Cypriot
community and a settlement envisaging a loose confederation, rather than federa-
tion, ignoring the fact that all the security council’s resolutions have reaffirmed the
position that:

... a Cyprus settlement must be based on a state of Cyprus with a single
sovereignty and international personality and a single citizenship with its
independence and territorial integrity safeguarded.

2-51 In July 2000, another round of talks between the two sides, initiated and
supported by the UN, began in Geneva, in an effort to break the deadlock.
Unfortunately, there is little hope of success, due essentially to the total lack of
political will on the Turkish Cypriot side.

Conclusion

2-52 The Cyprus question has been ‘on the stage’ for a long time, occupying the
UN and other international fora for almost 40 years. Peace operations and
mediation efforts by the international community have taken place several times
without succeeding in the restoration of peace and order in Cyprus.

The law of the Constitution, by its nature, is connected with politics since it
regulates and transforms into writing elements of the political sphere. It could be
said that the law of the Constitution is simultaneously the law of politics. Thus,
it was inevitable to refer to the Cyprus problem which is a political problem as well
as a constitutional question.

The Constitution of the Republic of Cyprus has been described as the most
complex, most rigid, and most ethnically divisive ever devised and as a recipe for
failure. It was said to be a ‘constitutional oddity’ by UN Mediator Dr G Plaza in
1965.

Was the Constitution of 1960, the ‘granted document’, the reason, the ‘wooden
horse’, for the tragedy of Cyprus and its people? It is not part of the present chapter
which, as an introduction, has a limited range to give the answers.

The Republic of Cyprus still exists and functions on the basis of the Constitution
of 16 August 1960, even if that has been qualified by the doctrine of necessity. The
critical need for Cyprus is to be reunited under a workable Constitution, and
Cyprus is still in search of an acceptable constitutional and political solution.






CHAPTER 3

Administrative Law

Christos Melides

Introduction

Administrative Law
In General

3-1 Administrative law deals with the organisation of, and functions performed
by, various administrative agencies of government and other administrative
authorities, the limits and restrictions which govern these functions, as well as the
extent to which these limits and restrictions may be utilised by a citizen to obtain
relief from the courts.!

Sources of Administrative Law

3-2 The sources of the administrative law of Cyprus are the following:

The Constitution of the Republic of Cyprus;
The legislation (statute law) of the Republic of Cyprus; and
Judicial precedent (case law).

Historical Background and Law 158 (1) of 1999

3-3 The Republic of Cyprus, after the announcement of its independence, followed
English law with the single exemption of the administrative law. Article 146 of the
Constitution granted to the Supreme Constitutional Court (and now to the Supreme
Court) the jurisdiction of annulment of administrative acts as in Greece and other
continental countries.”

Article 146 of the Constitution is an enactment largely based on and reproducing
the principles to be found in the jurisprudence of the Greek Council of State and
in other European administrative courts.3

1 Nedjati, Cyprus Administrative Law (1970), at p 3.

2 Tornaritis, Influence of Greek Law on Contemporary Cypriot Institutions (1973),
at pp 391-400; Clerides, The Influence of the Greek Law on the Ascent of the
Administrative Law applied in Cyprus (1978), at pp 7-10.

3 Pikis, “The English Common Law’, The Maxims of Equity and Their Application in Cyprus
(1981), at pp 76 and 77; K Papasavvas v The Republic (1967) 3 CLR 111, at p 123; The
Republic v Mozoras (1966) 3 CLR 356; Frangos v The Republic (1970) 3 CLR 312.
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In 1999, by Law 158 (I) of 1999 (A Law Codifying the General Principles of
Administrative Law That Must Govern the Actions of the Administration), the
jurisprudence was largely codified and is now in force in the Republic of Cyprus.*

Legality of Public Administration

3-4 The decision-making procedure which was followed by Cypriot public
authorities until 31 December 1999 was not codified but derived from principles
of law developed by legal doctrine and judicial decisions partly incorporated in
the Constitution. The principle of the legality of public administration results
from the wider principle of the rule of law. It also is based on Articles 46, 47, 48,
49, and 54 of the Constitution (mainly in Article 146). The legality of administra-
tion covers constitutionality as well. This is deduced from the supreme position of
the Constitution in the hierarchy of legal rules, and also from the fundamental
duty of allegiance of the public authorities and servants (and every power) to the
Constitution.’

The activity of the administration is determined and limited by the law in force in
the Republic of Cyprus.® The rules of law that determine the limits and extent of
the power of the administration are imposed by the Constitution, the laws, and the
regulatory acts of the Council of Ministers or of other administrative organs issued
under authorisation of a law.®

When, after an application, the administrative organ issues an act, it must be based
on the legal status applicable at the time of the issue of the act, independently if
that was different at the time of the submission of the application. If the adminis-
trative organ fails to proceed to the examination of the application, the status in
force at the end of the expiration of a reasonable time will be taken into account.’

The administrative organ must exercise its competence within a reasonable time
in order that its decision will be in agreement with the facts and the law to which

4 Law 158 (I) of 1999, published on 31 December 1999.
5 Constitution, art 35.
6 Law 158 (I) of 1999, s 8(1).

7 Although a comprehensive definition of the words ‘organ’ and ‘authority’ has not been
judicially formulated in the context of article 146 of the Constitution, in the case of
Celaleddin and Others v The Council of Ministers and Others, 5 RSCC 102, the majority
of the Supreme Court stated that organs or authorities in the sense of article 139 of the
Constitution are ‘specific juridical creations bearing the features of individual and
concrete organic institutions of government and functioning for and on behalf of a
primary legal entity, such as the Republic of Cyprus, of which they are organs or
authorities in the ordinary meaning of such terms’. It is submitted that the same meaning is
attributable to the words ‘organ’ and ‘authority’ appearing in the context of article 146.

8 Law 158 (I) of 1999, s 8(2).

9 The Board for Registration of Architects and Civil Engineers v A Constantinou and
Others (8 October 1990 — Rev App 1066); Law 158 (I) of 1999, s 9.
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itrefers. The determination of reasonable time depends on the special circumstances
existing in each case.!?

The time limits fixed for the issue of an administrative act are indicative unless
expressly described as peremptory. The act cannot lawfully be issued if excessive time
has passed from the expiry of the time limit, which substantially affects the legal and
factual prerequisites of the issue of the act.!! The time limit fixed for the submission
of an application by a citizen asking for a remedy for his claim is peremptory.!2

Applications can be submitted by personal delivery, by fax, or by any other
electronic medium or by post. When an application is submitted by post, the
sending date of the application is deemed to be the day on which, in the usual
process of the post office, the application will be received.!3

Exceeding the time-limit can only be excused for reasons of force majeure or if there
are special circumstances and the excess time does not prejudice the interests of
other citizens."* An administrative organ in the exercise of its competence
recognises as valid and applies all the acts of other administrative organs provided
that they have the external characteristics of valid acts.!

The administration, before it takes any measures of administrative coercion for the
execution of its acts, shall warn the disobedient citizen of the aforesaid measures.
The application of the above measures must not exceed those absolute necessary
for the execution of the act.'® Any measures of direct coercion that are not aimed
at the execution of an administrative act can be taken only if:

There is an urgent and serious necessity concerning the remedy of the common
interest;!7 and

The achievement of the obedience of the citizen is impossible by taking any other
coercive measures.!$

3-5 A cardinal prerequisite for an administrative act to be valid is the lawful
existence of the organ issuing it."

10 A Koromias v The Republic (10 March 1993 — Appl 240/92); Strovolos Municipality
v N Vorkas and Others (25 October 1994 — Rev App 1213); Law 158 (I) of 1999, s 10.

11 Tingiridou v The Republic (1987) 3 CLR 1181; Zenios Closures Lid v Municipality of
Limassol, Appl 1/92, 29 July 1992; Case Law of the Greek Council of State
(1929-1959), at p 105; Law 158 (I) of 1999, s 11(1).

12 Law 158 (I) of 1999, s 11(2).

13 Law 158 (I) of 1999, s 11(3).

14 Law 158 (I) of 1999, s 11(4).

15 Gavriel v The Republic (1971) 3 CLR 195, at p 202; Tsangara v The Republic, Appl
845/89, 15 July 1992; Case Law of the Greek Council of State (1929-1959), at pp 157
and 158; Law 158 (I) of 1999, s 12.

16 Law 158 (I) of 1999, s 14(1).
17 Law 158 (I) of 1999, s 14(2)(a).
18 Law 158 (I) of 1999, s 14(2)(b).

19 Kyriakopoulos, Greek Administrative Law (1951), vol B, at pp 368-370; Law 158 (I)
of 1999, s 15.
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A one-member administrative organ on leave of absence can validly issue an act of
its competence if, before the issue, it declares the discontinuance of its leave. The
acts of a one-member administrative organ on suspension or on leave before its
discharge are unlawful.?°

The administrative organ, when it issues an act, must be competent in subject
matter, in place and in time.?! The competence of an administrative organ is
determined by the Constitution, by the law or by a regulatory administrative act
issued by authorisation of law.??

The illegality of an act issued by an incompetent organ cannot be remedied even if
this act is approved at a later stage by the competent organ.?3 When the law entrusts
the exercise of a power to a certain organ, this organ cannot delegate in total or in
part this power to another organ except where there is a provision of the law
allowing the same (delegatus non potest delegare).**

If an application is submitted to an incompetent administrative organ, the incom-
petent organ should forward it to the competent one, so informing the applicant.?
The administrative competence must be exercised by the organ to which it is
entrusted by the law.?¢

The mere approval of the recommendations of an inferior organ, without dealing
with the solution of the matter by the competent organ, amounts to a failure in the
exercise of the jurisdiction of the competent organ.?’

The adoption of a note or of a proposal submitted by a subordinate official or
organ to the competent administrative organ is not a failure in the exercise of
jurisdiction if the note or the proposal contains a specific submission and from the
totality of the whole administrative act it is clear that the competent organ
substantially exercised its decisive jurisdiction.?®

The power of the superior to exercise control of his subordinate results from the
hierarchical relation between them.?® The hierarchically superior organ can always
exercise legitimate control over the acts of its subordinate organ.3’

20 Kyriakopoulos, Greek Administrative Law (1951), vol B, at p 370; Law 158 (I) of 1999, s 16.

21 Law 158 (I) of 1999, s 17(1).

22 Constantinides v Cyprus Telecommunication Authority (1975) 3 CLR 1, at p 8; Law
158 (I) of 1999, s 17(1).

23 Kalisperas v The Republic, 3 RSCC, 146, at p 150; Law 158 (I) of 1999, s 17(3).

24 The Republic v N Meletis 1991, 3 CLR 433; Law 158 (I) of 1999, s 17(4).

25 Case Law of the Greek Council of State (1929-1959), at pp 106 and 107; Law 158 (I)
of 1999, s 17(5).

26 Law 158 (I) of 1999, s 17(6).

27 Law 158 (I) of 1999, s 17(7).

28 Law 158 (I) of 1999, s 17(8).

29 Charalambous, Action and Control of Public Administration (1995), at p 20; Law 158 (I)
of 1999, s 18(1).

30 Charalambous, Action and Control of Public Administration (1995), at p 20; Law 158 (1)
of 1999, s 18(2).



ADMINISTRATIVE LAW 49

The legitimacy of control relates to the adherence to the provisions of the law or
of the regulatory or administrative acts or the acts derived from the general
principles of the administrative law.>!

The hierarchically superior organ has no power to cancel or amend the acts of its
subordinate organ for material reasons, if the law entrusted the exercise of the
related jurisdiction exclusively to the subordinate organ.3?

When the law requires the approval, by a Minister or by the Council of Ministers,
of the acts of public legal persons or of the authorities of the local administration,
those acts are not valid until the said approval is given.3?

Administrative Acts
Definition

3-6 An administrative act is a unilateral authoritative pronouncement. It is an act
derived from an administrative authority or organ or person. An executive admin-
istrative act is an administrative act by means of which the ‘will’ of the
administrative organ concerned has been made known in a given matter, an act
which is aimed at producing a legal situation concerning the citizen affected and
which entails its execution by administrative means.*

The decisions of the disciplinary tribunals are administrative acts subject to the
exclusive jurisdiction of the Supreme Court of Cyprus.>* Law 158 (I) of 1999
describes an administrative act as an individual administrative act by which an
administrative organ unilaterally defines what should be in force in a certain case.3®

Characteristics

3-7 The characteristics of an administrative act are, amongst others, that it is:

A unilateral act;

An authoritative act of an organ of public administration;
An act which relates to the domain of public law;

An act from which a direct legal effect is derived;

Not an act of legislation; and

Not a judicial decision.3”

31 Law 158 (I) of 1999, s 18(3).
32 Law 158 (I) of 1999, s 18(4).
33 Law 158 (I) of 1999, s 18(5).

34 Forsthof, The Administrative Act (1963), at pp 6 and 11; Dagtoglou, General Administrative
Law (1997), at p 237; Delicostopoulos, Admimistrative Law (1972), vol A, at p 154.

35 Evangelou, The Law of Disciplinary Proceedings for Public Officers, at p 7; Lambrou
v The Republic (1972) 3 CLR 379; Azinas v The Republic (1980) 3 CLR 1.

36 Law 158 (I) of 1999, s 2.
37 Nedjati, Cyprus Administrative Law (1970), at pp 95-129.
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Issue

3-8 The issue of an administrative act is to be made by the expression of the will
of the administrative organ.>® The validity of an administrative act begins on the
date on which the will of the administrative organ is notified to the interested
person. When the law makes the publication of an administrative act a substantial
element of the act, the validity begins on the date of publication.?’

The administration should inform the interested person, by the written notification
of the administrative act, of the remedies he has if he wishes to attack the
administrative act. The notification should contain the nature and kind of remedy,
the time limit fixed by the Constitution or the law and the competent court or
administrative organ to which the interested person could apply.*°

The legal effects of an administrative act begin when the validity of the act begins,
except in the case of a provision to the contrary in the act itself.*! The validity
of the administrative act is postponed to the future when a condition precedent
or a time limit is contained in the act. When retrospective effect is given to the
act then its validity will cover the past. An administrative act cannot have a
retrospective effect unless:

It is permitted by the law;*2

It is issued in compliance with a Supreme Court decision;*3

The administrative authority repeats an act annulled for non-substantial reasons
and the new act has the same contents as the annulled act and is issued within
a reasonable time after the first act and on the same facts and law (it is not
possible for an act annulled for infringement of law or for infringement of a
general principle of administrative law to have a retrospective effect);*4

An administrative act withdraws another act of the administration which is
illegal or which infringes a general principle of administrative law;*

38 Stasinopoulos, The Law of Administrative Acts (1951), at p 360; Panayides v The
Republic (1972) 3 CLR 467 at p 482; Law 158 (I) of 1999, s 3.

39 Law 158 (I) of 1999, s 4.

40 Law 158 (I) of 1999, s 5.

41 Kyriacopoulos, Greek Administrative Law (1961). Vol B, at p 400; Stasinopoulos, The
Law of Administrative Acts, at p 370; Loucaides, Subjects on Cyprus Law (1982), at pp
179-194.

42 Panayides v The Republic (1972) 3 CLR 467 at pp 484, 485; Panayides v The Republic
(1973) 3 CLR 378 at p 385; Law 158 (I) of 1999, s 7(a).

43 Papanicolaides, The Non-Retrospection of Administrative Acts (1968), at pp 72 and 73;
Law 158 (I) of 1999, s 7(b).

44 Hadjigeorgiou v The Republic (1968) 3 CLR 326, at p 352; The Republic v Mozoras
(1970) 3 CLR 210, at p 220; Law 158 (I) of 1999, s 7(c).

45 Stascilnopoulos, The Law of Administrative Acts (1951), at p 372; Law 158 (I) of 1999,
s 7(d).
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The content of the act is exclusively the ascertainment of a state of facts and
the retrospection is effected for the correct enforcement of the law and is not
prejudicial to any existing situation;*¢ and

Retrospection is effected to remedy an injustice done to a citizen due to a failure
of a necessary step.*”

3-9 Following French and Greek administrative law, Cypriot administrative law
includes in the definition of an administrative act not only decisions addressed to
individuals (individual administrative acts) but also regulatory acts, ie, statutory
instruments containing legal rules (although not administrative contracts). The
differences between these two administrative activities are considerable and
numerous. A discussion of the activities will be made below.

It is important to define what is meant by the expression ‘administrative act’ since
an application for annulment is admissible only if it challenges the validity of an
administrative act. Applying organisational rather than functional criteria, the
Greek Council of State considers as administrative acts only those issued by a
central or local government authority. In view of the fact that, in the last three
decades, an increasing number of government authorities or self-governing admin-
istrative organs have been reorganised into commercial companies with the state
as the only shareholder, the Greek court’s insistence that only government authori-
ties” decisions can be considered as administrative acts has been criticised as too
formalistic.*®

Contrary to the above, the Cypriot Supreme Court’s jurisprudence is steadily
directed to the functional criterion as it is explained below.

Formalities

3-10 The administration should abide by the formalities which the law requires
for the issue of an administrative act. Infringement of an essential formality renders
the act illegal.*’

The crucial distinction between essential and non-essential formalities is the
possibility that non-compliance with them will affect the contents of the act. If
the formality affects the outcome of the decision taken, it is deemed essential.’? If
there is an objective inability to follow the procedure provided by the law, the

46 Tsangarides and Others (No 1) v The Republic (1975) 3 CLR 1, at pp 9 and 10; Law 158 (I)
of 1999, s 7(d).

47 Law 158 (I) of 1999, s 7(e).
48 Dagtoglou, Administrative Procedural Law (1994), at pp 380-383.

49 Ierides v The Repubic (1980) 3 CLR 163, at p 182; Eliades v Christofi (1991) 3 CLR 25;
Stasinopoulos, The Law of Administrative Acts (1951), at pp 229 and 230; Law 158 (I)
of 1999, s 13(1).

50 Law 158 (I) of 1999, s 13(2).
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administration can follow an approximate procedure if that offers the same
guarantees as the one provided by the law.’!

Reasoning

3-11 Administrative acts issued after the exercise of discretionary power should
be adequately and duly reasoned,? especially when the acts:

Are unfavourable to the citizen;

Are contrary to the contents of a previous opinion, proposal, suggestion, or
statement of a competent organ or to the contents of the administrative file;
Are contrary to the usual policy or practice of the administrative organ;
Consist of extraordinary measures; or

Require reasoning by the law.

3-12 The form and extent of the reasoning required varies according to the matter
which the act deals with and to the circumstances that surrounded it.’> The
following administrative acts need no reasoning:

Acts which were not issued after the exercise of discretionary power;

Acts by which the request of the applicant was accepted in full or which are
generally favourable to the citizen without affecting any third person’s legal
interest;

Acts which were issued uniformly in a large number or by a mechanical or
electronic medium;

Acts of general content;

Acts for which the law expressly provides that no reasoning is needed.>*

3-13 The reasoning of an administrative act must be clear and not allow any
doubt as to what was the real purpose which led the administrative organ to
take the relevant decision.’ The mere mention in a decision of general charac-
terising references which could be applied and have effect in any case or of
general clauses of the law which could be applied in any other case is not
sufficient reasoning.>®

51 Yiallouros v The Republic (1986) 3 CLR 677, at p 684; Makris v The Republic, Appl
759/86, 28 February 1990; Law 158 (I) of 1999, s 13(3).

52 Pancyprian Federation of Labour (PEO) v The Board of Cinematograph Films Censors
and Another (1965) 3 CLR 27, at p 37; Dagtoglou, General Administrative Law (1997),
at pp 277-281.

53 M Constantinides v Improvement Board of Strovolos, Appl 216/86 and Others, 30 April
1990.

54 Dagtoglou, General Adminstrative Law (1997), at pp 294-300; Law 158 (I) of 1999, s 27.

55 M Constantinides v The Republic (1967) 3 CLR 7, at p 13; Law 158 (I) of 1999, s 28(1).

56 Chr Petrondas v The Republic (1969) 3 CLR 214, at p 223; ] M C Polytrade v The
Republic, Rev App 900, 16 July 1992; Case Law of the Greek Council of State
(1929-1959), at p 186; Law 158 (I) of 1999, s 28(2).
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An act is deemed to be without reasoning when there is a general and indefinite
invocation of the public interest. When there is such an invocation, it should be
specified with reference to the particular factual circumstances on which the
judgment of the competent administrative organ relied.’”

Except where there is any different provision in any law, the reasoning of an act
can be completed or substituted by the contents of the relevant administrative file
or from the totality of the whole administrative act.’®

In urgent cases, the administration is extraordinarily permitted to reason its act at
a later stage, but relying on facts and circumstances which existed before the issue
of the act and which can be concluded from the relevant administrative file.%’
Reasoning which is wrong in law does not lead to the annulment of the act if the
act could rely on another legal ground.®°

When the act has multiple or alternative reasoning and one of the reasonings is
wrong, the act is subject to annulment, unless the wrong reasoning was auxiliary
or secondary to the correct reasoning and thus did not affect the competent
administrative organ in the taking of the decision.®!

Void and Voidable Administrative Acts
3-14 The distinction between void and voidable administrative acts, while known
in legal theory, is of no great relevance in the cases of administrative law.

The Supreme Court of Cyprus considers voidability as the rule. There is no statutory
list of the instances in which an administrative act is void.

Regulatory Acts

3-15 A regulatory act is an act which sets rules of a legislative nature, general and
impersonal, which could be applied to cases indefinitely, whether existing or which
may exist in the future.®?

57 D Stephanides and Others v The Republic (1993) 3 CLR 367; Law 158 (I) of 1999,
s 28(3).

58 The Republic (PSC) v P I Myrtiotis (1975) 3 CLR 484, at p 488; Holy Archbishop of
Cyprus and Others v The Republic, Appl 63/82, 5 April 1990; Law 158 (I) of 1999,
s 29.

59 V Tseriotis v Municipality of Nicosia (1968) 3 CLR 215, at p 223; M Stasinopoulos,
The Law of Administrative Disputes (1964), at p 228; Law 158 (I) of 1999, s 30.

60 C Pikis v The Republic (1967) 3 CLR 562, at pp 574-576; A Limnatou v The Republic,
Rev App 1014, 26 November 1990; Law 158 (I) of 1999, s 31.

61 D Kontos v Revisional Licensing Authority, Appl 180, 22 March 1991; Stasinopoulos,
The Law of Administrative Disputes (1964), at pp 228 and 229.

62 Charalambous, Action and Control of Public Administration (1995), at pp 114 and 115;
Law 158 (I) of 1999, s 2.
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A regulatory act which was issued without authority granted by any law is invalid.
A regulatory act issued ultra vires of the enabling law or opposed to any provision
of the enabling law or issued without observing every form necessary for its valid
issue also is invalid.®?

An administrative organ cannot delegate to another organ the authority delegated
to it by the House of Representatives for the issue of regulatory acts, except in the
case where, expressly or impliedly, this power is provided by the law.%*

Regulatory acts which are issued under delegation of authority cannot have
retrospective effect, unless the enabling law expressly permits the same.®® Regula-
tory acts are valid from their publication in the Official Gazette of the Republic.%®

Article 146 of the Constitution

Paragraph 1 of Article 146

3-16 Article 146 of the Constitution creates jurisdiction in the Supreme Constitu-
tional Court (now the Supreme Court of Cyprus) in administrative law matters.
Paragraph 1 of Article 146 reads as follows:

The Supreme Constitutional Court shall have exclusive jurisdiction to
adjudicate finally on a recourse made to it on a complaint that a decision,
act or omission of any organ, authority, or person exercising any executive
or administrative authority is contrary to any of the provisions of the
Constitution or of any law or is made in excess or in abuse of powers vested
in such organ or authority or person.

3-17 Act or decision means an executive administrative act or decision. The
following acts are not executive and cannot be attacked by a recourse:

Acts of execution;¢”
Confirmatory acts;®8

63 Charalambous, Action and Control of Public Administration (1995), at p 118; Interpretation
Law, art 29(d), Cap 1 of the Statute Laws of Cyprus; Law 158 (I) of 1999, s 60(1).

64 Hood Phillips, Constitutional and Administrative Law, at pp 675 and 676;
Charalambous, Action and Control of the Public Administration (1995), at p 119;
Allingham v Minister of Agriculture (1948) 1 All ER 780; Stasinopoulos, Lectures on
Administrative Law (1957), at pp 109 and 110; Law 158 (I) of 1999, s 60(2).

65 Stasinopoulos, Lectures on Administrative Law (1957), at p 253; Basu, Commentary
on the Constitution of India, vol 1, at p 277; Charalambous, Action and Control of the
Public Administration (1995), at p 120; Law 158 (I) of 1999, s 60(3).

66 Law 158 (I) of 1999, s 61.

67 Charalambous, Action and Control of the Administration (1995), at p 170; Case Law
of Greek Council of State (1929-1959), at p 240; Kolokassides v The Republic (1965)
3 CLR 542, at p 551; Kyprianou v The Republic (1986) 3 CLR 2281, at p 2286.

68 Charalambous, Action and Control of the Administration (1995), at pp 170-172; Pieri
v The Republic (1983) 3 CLR 1054, at pp 1061-1064; Odysseos v The Republic (1984)
3 CLR 463; Zivlas v Municipality of Paphos (1975) 3 CLR 349.
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Preparatory acts;®?
Internal acts of the administration;’? and
Acts of the government (actes de gouvernment).”!

3-18 The definition of ‘act’ includes the ‘failure’ of the administration.”> There
is no failure when the administration refuses or when the administration has no
jurisdiction to act. The decision, act, or failure should be derived from an
administrative organ, authority, or person and should pertain to the domain of
public law. A crucial criterion is the nature and character of the administrative
act in order to ascertain if the act pertains to the domain of public law and not
to the domain of private law, if the act contains the element of imperium, and
of the immediate executive effect of the act.”3

The jurisdiction of the Supreme Court is ‘exclusive’ and this means that no other
or any concurrent jurisdiction can exist for the judicial control of adminis-
trative acts, but it is lawful to have, before the recourse, hierarchical control or
hierarchical recourse.” The reasons for which a person can file a recourse are
as follows:”’

The act is contrary to the Constitution of the Republic;

The act is contrary to the law, which means the statute laws of Cyprus, the case
law, and the basic principles of administrative law (eg, principles of natural
justice, the rule against retrospection of administrative acts, the requirement of
full and proper inquiry before the taking of an administrative act or decision,
and the requirement of due reasoning);

The act is in excess of powers; and

The act is in abuse of powers.

69 Charalambous, Action and Control of the Administration (1995), at pp 166-168;
Case Law of Greek Council of State (1929-1959), at p 239; Kemek (Transport) Ltd v
The Republic (1981) 3 CLR 515; Louca v The Republic, Appl 171/88 and Others, 9
March 1990; Papadopoulos v The Republic (1983) 3 CLR 1423.

70 Charalambous, Action and Control of the Administration (1995), at pp 164 and 1635;
Case Law of the Greek Council of State (1929-1959), at p 238; Republic v Nissiotou
(1985) 3 CLR 1335; Vorkas and Others v The Republic (1984) 3 CLR 757, at p 764.

71 Charalambous, Action and Control of the Administration (1995), at pp 161-163;
Stasinopoulos, The Law of Administrative Disputes (1964), at pp 176-180;
Delicostopoulos, Administrative Law (1972), vol A, at pp 151-154; Case Law of the
Greek Council of State (1929-1959), at p 231; Demetriou v the Republic, 3 RSCC 121,
at p 128; Louka v The President of the Republic (1983), 3 CLR 783; Stokkos v The
Republic (1983) 3 CLR 1411.

72 Nedjati, Cyprus Administrative Law (1970), at p 95.

73 Angelides, ‘Administrative Law — Article 146 of the Constitution’, 13 Cyprus Law Review,
at pp 2115 and 2116; Ethnikos v KOA (1984) 3 CLR 831.

74 Ouzounian v The Republic (1966) 3 CLR 553.

75 Angelides, ‘Administrative Law — Article 146 of the Constitution’, 13 Cyprus Law Review,
at pp 2116-2119.
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Paragraph 2 of Article 146

3-19 Paragraph 2 of Article 146 of the Constitution lays down the prerequisites
in order to make a recourse and reads as follows:

Such a recourse may be made by a person whose existing legitimate interest,
which he has either as a person, or by virtue of being a member of a community,
is adversely and directly affected by such decision or act or omission.

3-20 The requirements of the above paragraph must be satisfied at the time of the
filing and hearing of a recourse.”® The notion of ‘interest’ is deemed to include a
moral interest, not only a pecuniary one.”” The word ‘person’ is interpreted as
including a legal person and a legal person by his official capacity.”® ‘Community’
means the Greek and Turkish Communities as defined in article 2 of the Constitu-
tion of the Republic. The ‘existing legitimate interest” should be affected to the
detriment of the applicant and by an act which is directed at and affects the
applicant.”” An applicant can be a third person if an existing legitimate interest of
his is directly affected by the act, ie, a public officer when a colleague of his is
promoted instead of him.

The concept of legitimate interest is widening continually in Greece,?’ but not so
quickly and consistently in Cypriot jurisprudence. The court can examine the
question of the existence of a legitimate interest ex proprio motu.8! If a person
accepts an administrative act or decision, he no longer possesses a legitimate interest
entitling him to file a recourse against it.5>

Paragraph 3 of Article 146
3-21 Paragraph 3 of Article 146 of the Constitution reads as follows:

Such a recourse will be made within seventy-five days of the date when the
decision or act was published or, if not published and in the case of an
omission, when it came to the knowledge of the person making the recourse.

76 Papasavvas v The Republic (1967) 3 CLR 111; Serghidou v The Republic, Rev App 1738,
27 February 1998.

77 Tsatsos, Lectures of Administrative Law (1970), vol B, at pp 248-252; Olympios v
The Republic (1974) 3 CLR 17; A Vakana v The Republic (1987) 3 CLR 316, at pp 319
and 320.

78 Minister of Finance v Public Service Committee (1968) 3 CLR 691; Delicostopoulos,
Condition for the Acceptance of the Recourse for Annulment, at pp 356-358.

79 Angelides, ‘Administrative Law — Article 146 of the Constitution’, 13 Cyprus Law Review,
at pp 2120 and 2121.

80 Kourousopoulos, The Role of Administrative Justice in a State under the Rule of Law (1984),
at pp 10 and 11; Bar Association of Nicosia v The Republic (1975) 3 CLR 24.

81 Nedjati, Cyprus Administrative Law, at pp 167-168; Kritiotis v Municipality of Paphos
(1986) 3 CLR 322; Kittou v The Republic (1994) 3 CLR 42.

82 Tombolis v Cyprus Telecommunications Authority (1982) 3 CLR 149.
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3-22 If the application has not been filed within the said time limit of 75 days, the
recourse should fail as filed out of time.?3 This time limit begins from the time when
the act took place. A stay of the above period could be for an act of God or force
majeure.3* Knowledge by the citizen is presumed from proper publication in the
Official Gazette, but the knowledge of the citizen should be full.

In the case of a continuing failure by the administration, the filing of the recourse
after the time limit of 75 days is not to be deemed out of time.®’ Paragraphs 4,
5, and 6 of Article 146 of the Constitution will be examined below.

General Principles of Administrative Action

Principle of Equality

3-23 The principle of equality®® imposes on the administration, in the exercise of
its discretionary power, equal or uniform treatment of all the citizens under the
same or similar circumstances.?”

The principle of equal treatment is infringed when the administration decides in
one case in a different way from what was decided in the past in another similar
case, except where the administration has decided to change the practice of
exercising its discretionary power. In the later case, the administration must give
special reasoning for its decision to change its practice.?®

The equal treatment of unequals is as unacceptable as the unequal treatment of
equals.?” An unlawful exercise of its discretionary power by the administration
is not an excuse to continue the illegality in other similar cases in the future,
because these is no recognised equality in illegality.””

In the application of the doctrine of equality between the two sexes, the admini-
stration must grant equal chances to both sexes and deviations are permitted only
when these are necessary or a reason refers to the need for greater protection of
women, especially in matters regarding maternity, marriage, and the family or for
reasons relating to pure biological differences.”!

83 Holy See of Kitium v Municipal Council of Limassol, 1 RSCC, 15.

84 Yialousa Saving Bank Lid v The Republic (1977) 3 CLR 25.

85 Nedjati, Cyprus Administrative Law (1970), at pp 177-179.

86 Charalambous, Action and Control of Public Administration (1995), at pp 43-51.

87 A Mikrommatis v The Republic, 2 RSCC 125, at p 131; The Republic v N Arakian
(1972) 3 CLR 294, at p 299; Law 158 (I) of 1999, s 38(1).

88 Delicostopoulos, Administrative Law (1972), vol A, at pp 119 and 120; I lacovides v
The Republic (1966) 3 CLR 212, at p 224: Case Law of the Greek Council of State
(1929-1959), at p 182; Law 158 (I) of 1999, s 38(2).

89 Papadopoulos and Others v Revisional Licensing Authority, Appl 650/89, 29 March 1991;
Law 158 (I) of 1999, s 38(3).

90 P Voyiazianos v The Republic (1967) 3 CLR 239, at p 243; Law 158 (I) of 1999, s 39.

91 K Papayianni v Cyprus Industrial Training Authority, Appl 652/89, 19 June 1992;
Law 158 (I) of 1999, s 40.
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The doctrine of equality before the law and administration imposes equality of
access on the administrative functions and the assurance of equal chances for every
citizen to claim an office or position of the state. The right of access to the public
functions is a fundamental political right closely connected with the citizen.

Equal access to the public functions imposes the occupation of the relevant positions
according to the doctrine of meritocracy. The choice of the candidates should take
place in an objective way and with a transparent procedure.’?

Principle of Natural Justice

3-24 Natural justice has been said to be ‘fair play in action’. Every administrative
organ which participates in the production of an administrative act should warrant
integrity and impartiality. Any person who has a peculiar connection or a relation-
ship by blood or by affinity until the fourth degree or who is in a state of acute
hostility with the person related to the case examined or who has an interest in its
outcome cannot participate in the production of an administrative act. Participa-
tion is allowed only when the administrative act could not otherwise be performed
because of the lack of a quorum.’® The above is known as the first principle of
natural justice and is expressed by the Latin phrase nemo judex in causa sua.

The second principle of natural justice is expressed by another Latin phrase, audi
alteram partem. In the case of R v University of Cambridge,’* it was said that the
principle began in the Garden of Eden. God did not impose a sentence on Adam
before hearing his defence. He called upon him to make his defence. ‘Adam’, said
God, ‘where art thou? Hast thou eaten of the tree whereof I commandedst thee that
thou shouldst not eat?’ The same question was put to Eve.

The right to be heard is granted, except when the law expressly provides differently,
to every person who will be affected by an issue of an act or the taking of an
administrative measure which is of a disciplinary nature or which has the character
of a sanction or which is otherwise of an unfavourable nature.”®

An administration organ which intends to support its decision to make allegations
against a person must give to this person a chance to submit his comments on these
allegations. The right to be heard can be exercised either by the citizen in person
or by an advocate chosen by the citizen. The hearing of the interested person need

92 Charalambous, Action and Control of Public Administration (1995), at pp 49 and 50;
Law 158 (I) of 1999, s 41.

93 Charalambous, Action and Control of Public Administration (1995), at pp 53-57; Re
Pergamon Press Ltd (1970) 3 All ER, 535; P Stavrinides v The Republic, Appl 575/89,
30 January 1991; De Smith, Judicial Review of Administrative Action, at p 276; Law
158 (I) of 1999, s 42.

94 R v University of Cambridge (1723) 1 Str 557.

95 Charalambous, Action and Control of Public Administration (1995), at pp 57-63;
Law 158 (I) of 1999, s 43(1).
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not take place orally. It is sufficient, if so requested by the citizen, to submit his
comments in writing, except where the law provides the contrary.

The right to be heard is recognised in the case of the exercise of hierarchical
recourse, except where the part of the law which provides the hierarchical recourse
expressly allows the competent organ not to give the right to be heard. Every person
who has the right to be heard is entitled, after his written submission, to receive
information about the contents of the relevant administrative file. The competent
administrative organ, by a reasoned decision, can refuse the whole or a part of the
above application if its satisfaction will injure the public interest or the interest of
any third person.”®

Correct Exercise of Discretionary Powers

3-25 Administrative authorities always have discretionary powers unless the law
provides otherwise.”” The limits of the discretionary powers are drawn by the
prohibition of abuse of discretion. In addition to the limits provided in each
particular law, there also are general limitations derived from general principles of
law or directly from the Constitution. The Supreme Court often speaks of the
principles of ‘proper or good administration’, the priority of public interest,
equality, and impartiality of public administration. The principles of proportional-
ity and of legitimate expectation have also been recognised in some of its judgments.

The administrative organ to which the exercise of the discretionary powers has been
entrusted by the law is the organ obliged by the law to exercise it.”® It is not open
to the competent administrative organ to be substituted, or to be directed as to the
exercise of its discretionary powers, by another organ.””

The competent organ is not permitted to decide a priori and in a general way its
discretionary power for the cases which will arise in the future. However, an
administrative organ is not prohibited from exercising its discretionary powers in
a certain case on the ground of a general policy or criteria predetermined by the
organ for similar cases, if the policy or the criteria agree with the law, or from
examining particularly each case which is placed in front of it and especially from
examining whether the special circumstances of each particular case justify it.'%

The competent administrative organ, in the exercise of its discretionary powers, is
not prohibited from being guided by circulars or administrative directions of a

96 Haros v The Republic, 4 RSCC 39; at p 44; Petrou v The Republic (1980) 3 CLR 203,
at p 218; Avraam v Cyprus Port Authority (1981) 3 CLR 368, at pp 385-388; Law 158
(I) of 1999, s 43(2), (3), (4), (5), and (6).

97 See Judgment 97/1929 of the Greek Council of State and many later judgments of the
same court and of the Supreme Court of Cyprus.

98 Stasinopoulos, The Law of Administrative Acts (1951), at p 328; Law 158 (I) of 1999,
s 44(1).

99 Law 158 (I) of 1999, s 44(2).

100 Wade, Administrative Law, at pp 370-375; Law 158 (I) of 1999, s 43(3) and (4).
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general character which were issued by hierarchically superior organs and by which
the general policy of the government in a certain matter is directed, if these circulars
or directions are not in conflict with the law.!! An administrative organ may
exercise its discretionary powers on the basis of procedural formalities and fetters
placed by the same, but which are not prohibited by the law.!0?

The administration, in the exercise of its discretionary powers, should make a
sufficient inquiry into all the facts relevant to the case. The extent of the inquiry
depends on the circumstances of each case. It is for the competent administrative
organ to choose the appropriate way of carrying out the inquiry.'%3

If the administration, during the exercise of its discretionary powers, relies on facts
and prerequisites which are objectively non-existent or if it fails to take into account
material facts, the administration acts under a misconception of fact. If the mistake
has affected the decision of the administrative organ, it is substantial and renders
the whole act illegal.!**

The valuation and estimation of documents and other facts, one of which contra-
dicts another, and which are contained in the administrative file and the choice of
certain of these by which the opinion of the administration is supported, do not
amount to a misconception if the choice was for the administration reasonably
unrestricted.'®

The elements which the administration should take into consideration in the
exercise of its discretionary powers must be lawful and relevant to the purpose
intended by the law.!% The pursuit of a purpose obviously repugnant to the purpose
of the law and the exceeding of the utmost limits of its discretionary powers
constitute an abuse of power.'%”

An act which is issued after the exercise of discretionary powers can contain a
condition or proviso, if this is not inconsistent with the purpose of the law. If the
condition or proviso contained in an administrative act is illegal, it affects the

101 M Sami v The Republic (1973) 3 CLR 92, at p 99; Law 158 (I) of 1999, s 44(4).
102 Law 158 (I) of 1999, s 44(6).
103 Photos Photiades & Co v The Republic (1964) CLR 102, at p 115; The Republic v Th

Pantazis (1991) 3 CLR 47; N Smyrnios v The Republic, Appl 165/90, 8 February 1991;
Law 158 (I) of 1999, s 45.

104 Charalambous, Action and Control of Public Administration (19935), at pp 80 and 81;
P Avanis v Cyprus Broadcasting Corporation, Appl 631/91, 22 March 1994; Law 158
(I) of 1999, s 46(1) and (2).

105 P Pantelouris and Others v Council of Ministers (1991) 3 CLR 78; Law 158 (I) of 1999,
s 46(3).

106 Case Law of the Greek Council of State (1929-1959), at pp 187-188; Law 158 (I) of
1999, s 47.

107 Spiliotopoulos, Text Book of Administrative Law (1995), vol 1I, at pp 495-497;
Charalambous, Action and Control of Public Administration, at pp 73-75; T Georgiou
v Cyprus Electricity Authority and Others (1965) 3 CLR 177, at pp 188 and 189;
Dagtoglou, General Administrative Law (1997), at p 175; O Georghiou v The Republic
(1976) 3 CLR 74, at 83; Law 158 (I) of 1999, s 48.
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validity of the whole act and renders it invalid, if it appears that the administrative
organ should not have issued the act, if it had known of the illegality of the condition
or proviso.!'%

Principles of Proper Administration

3-26 The principles of proper or good administration require the administrative
organs, in the exercise of their discretionary powers, to act according to the concept
of justice so that the application of the relevant provisions of the law in each
particular case avoids harsh and unjust solutions.!%’

The administration is not permitted to act in a way which is inconsistent, contra-
dictory or in bad faith and therefore will deceive or distress the citizen without any
reason. The administration is not entitled, invoking its own failure for which the
citizen is not guilty, to ignore a situation favourable to the citizen which has lasted
for some time and to refuse the benefits and the lawful consequences which have
resulted from that situation. The administration is not entitled to subsequently raise
incentives provided by the law or set by the administration to induce special
behaviour by the citizen. An administrative act may not contradict representations
or information, the furnishing of which is provided by the law if these repre-
sentations and information are lawful.'1?

The administrative organ, in the exercise of its discretionary powers, should take
into account and weigh all the direct interests connected with the case. The methods
used by the administration in its activities must be proportionate to the purpose
and the anticipated interference with the rights of the citizen, excused only to the
extent necessary for the protection of the public interest. If the administration has
to choose between two lawful solutions, it should prefer the one less harmful to the
citizen. Every disciplinary or administrative measure taken by the administration
should have an objective connection with the obligation which was infringed by
the citizen and should be in a reasonable relation to the purpose anticipated. The
consequences of an administrative act which are unfavourable to the citizen should
not be disproportionate to the purpose anticipated by the act.!!!

108 Law 158 (I) of 1999, s 49.

109 Spiliotopoulos, Text Book of Administrative Law (1996), vol 1, at p 94; Law 158 (I) of
1999, s 50.

110 Dagtoglou, General Administrative Law (1997), at pp 181-184; Tamassos Tobacco
Suppliers & Co v The Republic, Admin Appl 903, 28 February 1992; E Theofylaktou
v The Republic, Appl 164/89, 31 December 1990; Jeropoulos v The Republic, Appl
427/89, 21 November 1990; The Unistores (Bonded & General) Ltd v Nicosia
Municipality, Appl 506/91, 17 July 1992; Law 158 (I) of 1999, s 51.

111 Charalambous, Action and Control of Public Administration (1995), at p 85; Dagtoglou,
General Administrative Law (1997), at pp 184-186; Tikkiris v Cyprus Electricity
Authority (1970) 3 CLR 291, at pp 299-301; V Hadjioannou and Another v The
Republic (1983) 3 CLR 536, at p 587; Lyonas and Others v The Republic, Appl 683/88,
Appl 703/88, and Appl 706/88, 14 June 1990; Law 158 (I) of 1999, s 52.



62 INTRODUCTION TO CYPRUS LAW

It is contrary to principles of the proper and harmonious administration to ask a
citizen, after the lapse of a reasonable time, for the refund of any money like salaries
or pensions which the administration paid to him unlawfully and which the citizen
received in good faith.!12

The revocation by the administration of an act, though an unlawful one, after the
lapse of a reasonable time is an infringement of the principles of proper admini-
stration, if in the meantime the act has created rights and generally favourable
situations for the citizen. The existence of a reasonable time is determined by the
special circumstances of each case. The revocation of an unlawful administrative
act is permitted, even though a reasonable time has lapsed, if the act had been issued
after a fraudulent or deceptive action of the interested person, or if the interested
person was aware of the illegality of the act at the time of its issue, or for reasons
of public interest.

A lawful administrative act, although a reasonable time has elapsed from its issue,
can also be revoked for reasons of public interest. The revocation of an adminis-
trative act is permitted if there has been a change in the facts on which the issue of
the act had been supported or which, according to the law, were a prerequisite for
its issue. The last two kinds of revocation are valid only for the future and have no
retrospective effect. If the revocation of an act is provided and regulated by the law,
the above-mentioned principles of revocation are not valid.!'3

Except where the law otherwise provides, the competent organ for the revocation
is the organ which issued the act. For the revocation of a lawful act, all the
formalities and procedures required for the issue of the same act must be used. This
is not necessary for the revocation of an unlawful act, except for the discernment
of its illegality. The administrative organ which issued the act can, by a duly
reasoned decision, suspend or discontinue its execution if reasons of public interest
so require. !

Presumption of Regularity

3-27 The presumption of regularity is the name given to the principle which
declares that an administrative act is valid, even if it suffers from legal defects, and
it remains valid until its express abolition.

112 D Christodoulou v The Republic, Appl 297/89, 18 December 1990; Law 158 (I) of 1999,
s 53.

113 Kyriakopoulos, Greek Administrative Law (1961), vol B, at pp 410-412; Moschovakis
v Cyprus Broadcasting Corporation (1988) 3 CLR 750; N S Pissarides Ltd v The
Republic, Case 493 of 1986, 28 July 1990; Alexandros Soleas & Son Lid v The Republic
& Another, Appl 395/92, 8 April 1993; Yiangou & Another v The Republic (1976) 3
CLR 101, at p 106; The Republic v Saranti (1979) 3 CLR 139, at p 410; N Georghiou
(No 2) v The Republic (1968) 3 CLR 411, at p 419; Antoniades & Co v The Republic
(1965) 3 CLR 673, at p 682; Law 158 (I) of 1999, s 54.

114 Law 158 (I) of 1999, ss 55 and 56.
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The citizen is entitled to have full confidence in the acts of the administration and
the presumption is the expression of the security and certainty of the law.!!?

Administrative Organs

Constitutional Status

3-28 Most executive and administrative power is entrusted to the President and
the Vice-President of the Republic. The President and the Vice-President ensure the
exercise of executive power by the Council of Ministers.

Central Government and Ministries

3-29 The government, in the sense of administration, is divided into central and
local. The central government is divided into ministries.''® The Constitution
provides for 10 Ministries. An eleventh Ministry, the Ministry of Education and
Culture, was created by Law 47 (I) of 1993.

Regional Authorities

3-30 Under section 4 of Cap 23 of the Statute Laws of the Republic of Cyprus,
government authorities are decentralised. The regional authorities, which are
appointed and supervised by the central government, are entrusted with consider-
able decision-making powers within their regions, which are called districts. The
whole country is divided into six districts.!!”

Local Government / Towns and Villages

3-31 According to the principle of decentralisation, and under articles 172178
of the Constitution, the administration of local affairs belongs to the local govern-
ment corporations.

Since 1960, local government corporations are divided into town municipalities,
village communities, and improvement boards, all of them in the first grade of local
government. The state may, by law, create more than one grade of local government. '3

115 Artemis, Article 146 of the Constitution, at p 38; Ierides v The Republic (1980) 3 CLR 165.

116 These are the Ministries of Defence, Agriculture and Natural Resources, Justice,
Commerce and Industry, Labour and Social Insurance, Interior, Foreign Affairs, Finance,
Communications and Works, and Health.

117 Evangelides, The Republic of Cyprus and its Constitution with Special Regard to the
Constitutional Rights (1996), at p 64; Cap 23 of the Laws of the Republic of Cyprus;
Circular S431 of 1959 of the Administrative Secretary.

118 Cap 240, Cap 243, and Cap 244 of the Statute Laws of Cyprus; Law 111 of 1985;
Law 21 of 1961; Tornaritis, The Concept of Local Government within the Framework
of a Unitary State, at p 11.
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Legal Persons in Public Law

3-32 Legal persons in public law are either statutory authorities discharging state
functions, such as the Public Service Committee and Educational Service, or
professional self-governing organisations, such as architects or medical or other
associations. The latter bodies are administratively and financially almost totally
autonomous. '’

Public Corporations

3-33 Public corporations abound in Cyprus. The direction of the general policy
and the appointment of officers of most of them are entrusted to the state. Public
corporations include the Electricity Authority of Cyprus, the Cyprus Telecommu-
nications Authority, the Cyprus Broadcasting Corporation, and the Ports Authority.

The Supreme Court in its revisional jurisdiction judicially reviews only decisions
of bodies belonging to the public administration stricto sensu.

Collective Administrative Organs

3-34 A collective administrative organ is lawful when it consists of all the members
determined by the law. With an exception when the law so provides, the composi-
tion of a collective organ is not lawful if there is a vacant place by reason of the
death or resignation of a member.!? The collective administrative organ shall
confer only when it is lawfully composed.

It is not lawfully composed if at its meeting there has been present a person who is
not authorised to be present even if he has not participated in the voting, unless he
was an official competent to keep a record. The presence at the meeting of a
collective administrative organ or a competent official or other persons, in order
to provide directions and information or to produce facts, does not amount to an
unlawful composition if these persons leave before the deliberations leading to the
issue of a decision.

A collective administrative organ will be lawfully in session if all its members have
been summoned lawfully and in time, except where the collective organ is in session
on fixed dates and at fixed hours. If, between the time when an annulled act was
issued and the time of its re-examination, there is no change in the composition of
the collective organ which issued the act, the members who participated in the
meeting at which the annulled decision was taken should be summoned to the review
to take a new decision.

119 Law 41 of 1962, Cap 250 of the Statute Laws of Cyprus; but see section 17 of Cap 2 of
the Statute Laws of Cyprus (Advocates Law).

120 Kyriakopoulos, Greek Administrative Law (1961),vol B, at pp 20-24; M Constantinides
v Improvement Board of Strovolos, Appl 216/86 and Others, 30 April 1990; Avgerinos
Nikitas Ltd v Limassol Municipality, Appl 1011-1027/91, 18 February 1993; Law 158
(I) of 1999, s 21.
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If, between the time when an annulled act was issued and the time of re-examination,
some change occurs in the composition of the collective organ which issued the act,
all the members of the collective organ should be summoned to participate in the
review and the taking of a new decision.!?!

The procedure for discussion and the taking of a decision in a particular matter
will be conducted by the same members of the collective organ from the
beginning to the end. If the procedure lasts for more than one session and the
composition of the organ has been changed after the first session and new members,
not present at the first session, participated after the first session, the collective
organ cannot decide lawfully in the last session and the whole procedure and
discussion must be repeated from the beginning. This action is not required in the
case of an absence from a session dealing with preliminary matters only or when
the members taking the decision are fully informed regarding all the matters
necessary for the taking of the decision.'??

The collective organ meets lawfully when there is a quorum, ie, if the minimum
number of members determined by the law is present. If there is no provision in the
law, a quorum exists when the majority of member is present. There is a quorum
even if some of the members present do not vote.'?3

A full record must be kept of the meetings of collective organs, which expresses
with clarity all the decisions taken. The keeping of a complete record is a duty of
every administrative collective organ. In the case of appointments or promotions,
it is essential to record the results of the oral examination and any other event
concerning the taking of the decision.

The recording of the questions and answers during the oral examination is not
required nor is the recording of the intellectual faculties of the members for their
estimates of the performance of the candidates. The personal notes of the members
relating to the performance of the candidates in the oral examination, if any, will
be delivered by the members immediately after the end of the meeting to fill a
vacancy and shall constitute part of the relevant file.'?*

If not determined otherwise by the law, the decisions of a collective organ will be
taken by a simple majority and, in case of equality of votes, the vote of the president

121 Kyriakopoulos, Greek Administrative Law (1961),vol B, at pp 20-21; M Constantinides
v Improvement Board of Strovolos, Appl 216/86 and Others, 30 April 1990; Avgerinos
Nikitas Ltd v Limassol Municipality, Appl 1011-1027/91, 18 February 1993; Law 158
(I) of 1999, s 20.

122 The Republic v El Koulia 1991 (3) CLR 370; Law 158 (I) of 1999, s 22.

123 Dagtoglou, General Administrative Law (1997), at pp 474 and 475; Ph Photiades v
Cyprus Theatre Organisation, Appl 83/89 and Others, 16 June 1990; Law 158 (I) of
1999, s 23.

124 Zenios Closures Ltd v Limassol Municipality, Appl 1/92,29 May 1992; Ph Ektorides v The
Republic, Administrative Appeal 689, 15 March 1990; M Constantinides v The
Republic, Appl 862/91, 12 June 1992; Law 158 (I) of 1999, s 24.
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shall prevail. If there is no provision in the law for the computation of a majority,
the present members and the members under no disability will be taken into
account. If there is no provision in the law, the voting is not secret. When the
decisions of a collective organ are taken by a majority and it is not otherwise
expressly provided by the law, the dissenting opinion need not be reasoned.
However, the dissenters can ask that the reasons for their opinion will be expressed
in the record.!?’

Administrative Justice

Supreme Court of Cyprus

3-35 The competent court for the hearing of administrative disputes was the
Supreme Constitutional Court. The Supreme Constitutional Court consisted of
three members, a Greek, a Turk, and a neutral president.!2¢

The divisive conduct of the Turkish minority led to the adoption of an enactment to
enable the functions of the Supreme Constitutional Court and the High Court of
Cyprus to continue. Law 33 of 1964!27 provided that the Supreme Court of Cyprus
should continue the jurisdiction both of the Supreme Constitutional Court and of
the High Court. In a case in 1964,!?% the Supreme Court decided that the Law is
constitutional and is in conformity by virtue of the generally accepted doctrine of
necessity.

Application for Annulment

3-36 Remedies before the Supreme Court are the application for annulment of an
administrative decision (individual administrative act) and the appeal (revisional
appeal) against a judgment of a single judge of the Supreme Court.

The application for annulment is the only remedy in the first instance before the
Supreme Court of Cyprus. This remedy is patterned on the model of the Greek Council
of State and the French recours pour exces de pouvoir, and may challenge both
administrative action and inaction. In the latter case, what is challenged is the
implied decision of refusal which is to be inferred after a certain time (three months)
from the silence on the matter.!?’ The application for annulment is admissible on the
condition that:

It relates to an individual administrative act;
A formal complaint has been dismissed expressis verbis;

125 Dagtoglou, General Administrative Law (1997), at p 475; Law 158 (I) of 1999, s 25.
126 Constitution, Part IX, arts 133-151.

127 Law 33 of 1964 was enacted on 9 July 1964.

128 The Attorney General of the Republic v M Ibrabim and Others (1964) CLR 195.

129 Dagtoglou, Constitutional and Administrative Law, at pp 42 and 43; Tachos, Greek
Administrative Law, at pp 533-537.
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In a case of unlawful failure to act, the authority concerned has been called upon
to act and the complaint has been left unanswered for at least three months;
The proceedings have been instituted within 75 days of the notification of the
act to the citizen, or of its publication if the law provides for it or, in the absence
thereof, of the day on which the act came to the knowledge of the applicant or,
in case of failure to act, of the expiry of the three-month period after the authority
had been called upon to act; and

The applicant was either the addressee of the contested administrative act, or a
person whose legal interests were affected by it or by the failure to take it.130

3-37 The application for annulment may assert lack of competence, infringement of an
essential procedural requirement, substantive violation of the law, or abuse of discre-
tionary power. If one of these grounds is substantiated, the application is well-founded.
The application for annulment has no suspensive effect, but the Supreme Court may order
suspension, if it considers that circumstances invoked by the applicant so require. 3!

A judgment for the applicant declares the contested decision to be null and void
erga omnes. The dismissal of the petition is valid only for the petitioner but does
not bar other persons from challenging the same act.

Whether favourable or not, a judgment has the force of res judicata but the courts
and administrative authorities are only bound by annulling judgments. If the
judgment declares a failure to act to be unlawful, the administrative authorities are
obliged to take the measures called for by the judgment or to refrain from any
action declared to be unlawful. A violation of this obligation may lead to sanctions
against the responsible person.!3? After a revocatory decision of the Supreme Court,
the administrative act disappears and the administration is compelled to restore the
situation to the status quo ante.

At the re-examination, the administration is bound, on the principle of stare decisis,
by the judicial decision and by the ascertainment by the Court of the existence of
certain legal and factual situations at the time of the issue of the act which supported
the reasons for the decision.

The legally binding force of human rights manifests itself in their judicial protec-
tion.!33 Cypriot courts have the power to review the constitutionality of laws, as

130 Dagtoglou, Constitutional and Administrative Law, at pp 42 and 43; POED v Registrar
of Trade Unions (1982) 3 CLR 177; Angelides and Others v The Republic (1982) 3 CLR
774, at p 778.

131 Tsatsos, The Recourse for Annulment before the Council of State, at pp 423-425;
Frangos and Others v The Republic (1982)3 CLR 53; Orologas v The Republic (1981)
3 CLR 631.

132 Angelides, ‘Administrative Law — Article 146 of the Constitution’, 13 Cyprus Law
Review, at pp 2126-2128; Nissiotou v The Republic (1983) 3 CLR 1483; Nishiotou v
The Republic (1983) 3 CLR 1498; The Republic v Nissiotou (1985) 3 CLR 1335.

133 Pikis, ‘The English Common Law’, The Maxims of Equity and Their Application in
Cyprus (1981), at p 86; Ozgiir, Understanding Human Rights (1991).
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well as the constitutionality and legality of secondary legislation. Legal rules and
individual administrative acts issued by administrative authorities may be annulled
by the Supreme Court on the ground of violation of law. Violation of law also
includes the infringement of articles of the Constitution.

Acts of the House of Representatives may not be challenged directly, but their
unconstitutionality may be asserted before the courts and may lead to their
non-application. Judges are not required to obey provisions enacted in abolition of
the Constitution. Even in an ordinary case, the courts are obligated not to apply
the contents of a provision which are contrary to the Constitution. Cypriot law
does not recognise a general duty to refer the question of constitutionality to the
Supreme Court. The Supreme Court has no monopoly to declare a law unconsti-
tutional. The Supreme Court, under other constitutional provisions, is empowered
to adjudicate disputes on the substantive constitutionality or the meaning of the
provisions of a formal law.

Procedure

3-38 According to the powers provided by article 135 of the Constitution, the
Supreme Constitutional Court issued procedural rules'** in 1961 and replaced
them in 1962.'3% These rules regulate the procedure of the Supreme Court in its
revisional jurisdiction.

The procedure begins with the filing of the application for annulment in which is
contained the petition for remedy, the legal grounds of the application, and the facts
supporting the claim. The application should be served on the respondent person,
organ, or authority. The respondent is obliged to file an opposition and then the
case will be fixed for directions in front of a single judge. Sometimes, another
litigant, the interested party, is added to the case. The interested party is the person
in favour of whom the sub judice decision was taken.

Cypriot legal procedure belongs to the system known as adversarial but in its
revisional jurisdiction the Supreme Court follows the inquisitorial system in order
to control the sub judice administrative decision independently of the participation
of the litigants.

There is an appeal as of right from the decision of the single trial judge. It proceeds
before five or more judges who approach the matter as a complete re-examination
of the case, with due regard to the issues raised by the parties on appeal, or to the
extent that they have been left undetermined by the trial judge.!3°

134 Procedural Rule 1 of 28 April 1961 (Rules of the Supreme Constitutional Court).
135 Procedural Rule 2 of 21 April 1962 (Rules of the Supreme Constitutional Court).

136 Loizou, Administrative Law — Judicial Control of the Government, at p 42;
Papaleontiou v The Republic (1986) 3 CLR 1238.
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According to paragraph 4 of article 146 of the Constitution, the Supreme Court,
in the exercise of its revisional jurisdiction, may decide to:

Validate the decision, act, or failure, in whole or in part;

Declare the decision or act, in whole or in part, as null and void and without
any legal effect; or

Declare the failure, in whole or in part, null and void and that everything omitted
should have been executed.

3-39 The case ceases after the death of the applicant or the disappearance of its
subject matter.

Hierarchical Control and Hierarchical Recourse

3-40 The hierarchical relationship between superior and inferior authorities leads
to the controlling power of the former over the latter and is called hierarchical
control. All administrative organs are subject to this control with the exception of
the President, the Vice-President, and the Ministers as well as the independent
officials of the Republic and the committees which are not incorporated in the
organical hierarchy.

The hierarchical control encompasses the lawfulness of the inferior’s conduct which
is the control of legality and may also extend to the advisability of such conduct
which is the control of advisability. The delineation of the scope of control is not
always easy in practice.

Right to Petition the Authorities

3-41 Control may be initiated by exercising the general right to petition public
authorities in accordance with article 29 of the Constitution. Beyond the provisions
of article 29 of the Constitution, the right to petition the authorities:

Is provided for every person who stays in the Republic, whether a physical or
legal person, a citizen, or a foreigner;

Covers the submission of a complaint or claim that the administration should
proceed with an administrative act or withdraw or amend an act already issued
or prevent or restore a moral or pecuniary damage; and

Does not cover a claim for supply of information, except where the same is
provided by the law.

3-42 The right to petition the authorities is not infringed if the administration fails
to answer an application or complaint if it has given a reasonable answer in the
past to the same application or complaint, except where in a new application or
complaint there is an invocation of new facts or amendment of the circumstances
which existed when the first answer was given. If the petition seeks the withdrawal
or amendment of an act already issued and for the attack on which the law provides
the filing of a hierarchical recourse, the administrative organ to which the petition
is directed does not examine it but informs the petitioner accordingly. The petition
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must be addressed to the competent authority. If the petition has been addressed
to an incompetent authority, it does not examine it, but conveys the same to the
competent authority.!3”

The duty of the competent authority continues to exist even though in the same
matter a recourse to the Supreme Court has been filed under article 146 of the
Constitution.'38

The duty to answer within 30 days exists when the taking of a decision within this
time limit is possible, taking into account all the circumstances of the particular
case. In all cases, the administration should give information in writing about the
progress of the case within the above time limit. After the lapse of three months
from the date of the submission of the petition, the interested person is entitled to
consider the failure of the competent authority to answer him as a refusal to satisfy
his petition, and he can attack this failure in the Supreme Court. In this case the
interested person cannot simultaneously attack the refusal to satisfy and the failure
to answer unless by this failure he has suffered damage.'3’

Every person affected by an act, or who is entitled to use an act, can ask in writing
for a complete copy of it. The competent administrative authority can reasonably
refuse the whole or a part of the request if its satisfaction will injure the interest of
the service or the interest of any third person.!*°

Remedy under Article 146(6) of the Constitution and Correlation
with Article 172 of the Constitution

3-43 DParagraph 6 of Article 146 of the Constitution provides that any person
aggrieved by any decision or act declared to be void under paragraph 4 of Article 146
of the Constitution or by any omission declared thereunder that it ought not to
have been made will be entitled, if his claim is not met to his satisfaction by the
authority or person concerned, to institute legal proceedings in a court for the
recovery of damages or for the grant of another remedy, to recover just and
equitable damages to be assessed by the court, or to be granted such other just and
equitable remedy as the court is empowered to grant. The court that has the
jurisdiction to hear a case asking for damages or other remedy as above is a District

137 Dagtoglou, General Administrative Law (1997), at pp 491 and 492; Charalambous,
Action and Control of Public Administration (1995), at pp 37-41; The Republic v
Nissiotou (1985) 3 CLR 1335, at p 1347; E Loizou v The Republic, Appl 22/90, 28 July
1992; Kyriakou v Cyprus Broadcasting Corporation (1965) 3 CLR 482, at pp 494 and
495; Law 158 (I) of 1999, s 33.

138 Law 158 (I) of 1999, s 34.

139 G Roussos Trading Co Ltd v District Officer of Paphos and Others, Appl 399/80, 30
December 1989; Law 158 (I) of 1999, ss 35 and 36.

140 Law 158 (I) of 1999, s 37.
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Court and not the Supreme Court. In the assessment of the damages, the culpability,
if any, on the part of the citizen should be taken into account.!*!

In correlation with article 146(6) of the Constitution is article 172 of the Consti-
tution, which provides that the Republic will be liable for any wrongful act or
omission causing damage arising in the exercise or purported exercise of the duties
of officers or authorities in the Republic.'#?

Tax Tribunal

3-44 Law 80 (I) of 19993 established the Tax Tribunal in order to examine and
pronounce on the decisions of the Director of Inland Revenue if a citizen affected
by the Director’s decision is of the opinion that there is injustice in his case. The
application provided by this law is a kind of hierarchical recourse and there is a
time limit of 45 days from the relevant notice of the Director for the filing of the
application.

The Tax Tribunal is obliged to issue its decision within one year from the submission
of the application. It can pronounce the sub judice decision as null and void, or
amend it, or issue a new decision, or refer the case to the Director with instructions
to proceed with certain actions. A citizen who is not satisfied with the decision of
the Tribunal can file a recourse under article 146 of the Constitution in the Supreme
Court.

The Ombudsman

3-45 The Ombudsman'#* is the most popular method of non-judicial control of
the administration. The institution is of Swedish origin and in Greek is named
Epitropos Dioikiseos.

His task is to examine the complaints of citizens who allege that they have suffered
injustice from the acts of the administration and, where he decides that a complaint
is just, the Ombudsman reports on and suggests ways to redress the injustice. The
activities of the Ombudsman do not replace the jurisdiction of the administrative
court but are supplementary to it.

141 Tornaritis, The Liability of the Republic of Cyprus for Injurious Acts or Omissions of
Its Servants or Authorities, at p 8; Artemis, Article 146 of the Constitution, at p 24;
Loizou, Administrative Law — Judicial Control of the Government, at pp 29 and 30;
Central Bank of Cyprus v Theodorides (1993)) 1 CLR 420.

142 Nedjati, Cyprus Administrative Law (1970), at pp 265 and 266; Ph Kyriakides v The
Republic 1 RSCC 66, at p 74; The Attorney General v A Marcoullides and Another
(1966) 1 CLR 242, at pp 254 and 255.

143 Law 80 (I) is a law for the approval and collection of taxes (enacted in January 1999).

144 Charalambous, Action and Control of Public Administration (1995), at pp 193-215.
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In Cyprus, provision for the institution was made in 1972,'*5 but it actually came
into force only in 1991 by a new law'#® which adopted the new realities that had
intervened in Cyprus and in the world.

On the application of a citizen, the Ombudsman examines any activity of any
administrative or government officer, authority or organ, including a municipal
one.'*” After the examination of each case, the Ombudsman submits a written
report to the competent authority, with a copy to the complainant. If he makes a
submission or suggestion which is not followed by the authority, the Ombudsman
can submit a report to the Council of Ministers and to the House of Representatives,
referring the whole case to them.

European Convention

3-46 Cyprus ratified the European Convention for Protection of Human Rights
and Fundamental Freedoms on 6 October 1962. It recognises the jurisdiction of
the European Court of Human Rights and the right of individual petition under
Article 34 of the Convention.

European Union

3-47 The procedure for the accession of Cyprus to the European Union (EU) began
on 30 March 1998.

Jurgen Schwarze states that the law of the EU consists mainly of rules of adminis-
trative law which have emerged from the domain of law governing the
administration of economy. To this extent, the EU, which has already been
described by the European Court of Justice as a community based on law, may
more precisely be characterised as a Community based on administrative law.!8

For these reasons, administrative law (including Cypriot administrative law) now
has a new weight and significance because the law is spreading beyond national
frontiers.

145 Law 107 of 1972.

146 Law 3 of 1991.

147 Law 101 (I) of 1995.

148 Schwarze, European Administrative Law; Loizou, Administrative Law — Judicial Control
of the Government, at p 31.



CHAPTER 4

Judicial System
and Court Procedure

Sotiris Pittas and Evelina Koudounari

Introduction

4-1 Cyprus has been an independent and sovereign republic with a presidential
system of government since 1960, when it gained its independence.! Until that time,
it had been a British colony. The Cypriot legal system followed English law until
1960. Since then, it has been closely modelled on its English counterpart.

Cyprus has adopted the Anglo-Saxon legal system, which allows most English cases
to be cited in Cypriot courts. Under certain conditions, the cases are treated as
binding, but in most instances they are used as guidelines.?

The Cypriot Constitution is the supreme law of Cyprus, and it prevails over any
other legislation which is inconsistent with or prohibited by its terms.

The structure of the new state born in August 1960 was based on the separation
of powers. The legislative power rests in the House of Representatives; the executive
power is exercised by the President of Cyprus and the Council of Ministers, and
the judicial power is vested principally in the Supreme Court of Cyprus and its
subordinate courts as established under Part X of the Constitution.

Although Cyprus essentially maintained its system based on the Common Law as
followed in the English-speaking world, article 146 of the Constitution introduced
into Cyprus a new conception compatible with the continental systems and similar
to the administrative jurisdictions exercised by such courts as the French Conseil
d’Etat.

1 Pikis, “The Judges and Their Mission’, Cyprus Law Review (1992), vol 10, at p 5693;
Nicolatos, ‘Legal Framework’, Cyprus Law Review (1992), vol 10, at p 5737;
Papaphilipppou, ‘The Courts of Justice (Amendment) Law of 1983’, Cyprus Law
Review, (1983), vol 4, at p 812; Nicolatos, ‘Interlocutory Injunctions’, Cyprus Law
Review (1994), vol 2, at p 151; Constantinides, ‘The Power of the Cyprus Courts to
Issue Interlocutory Injunctions’, Cyprus Law Review (1994), vol 1, at p 7; Ladas, “The
Judge and the Law of Equity’, Cyprus Law Review (1990), vol 1, at p 496.

2 Katina Hajitheodosiou v Petros Koulia and Another (1970) 1 CLR 310; Constantinides
and Another v Pitsillos and Another (1980) 2 JSC 279.
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Another innovation made to the system of law as applied in Cyprus until its
independence was the introduction of a written Constitution. Article 179 of the
Constitution declared the Constitution to be the supreme law of Cyprus. The courts
of Cyprus were vested with the power to proclaim legislation enacted by the House
of Representatives or legislation continuing in force after independence as uncon-
stitutional and void, as well as with the power to construe and modify legislation
continuing in force after independence in such a way as to bring it into conformity
with the Constitution. In exercising this jurisdiction, the Supreme Court has drawn
extensively on United States judicial precedents, the principles of which, with the
necessary modification, have been applied.

Cyprus is divided into six districts. The Turkish invasion of 1974, which left some
37 per cent of the northern part of the island under Turkish occupation, did little
to interrupt the unparalleled period of growth, prosperity, and commercial expan-
sion which followed independence. Indeed, although the Cyprus problem has not
yet been solved, the rule of law and political stability are guaranteed by the efficient
functioning of democratic institutions and by dynamic economic development.

An Association Agreement was signed in 1972 between Cyprus and the European
Union (EU), which provided for the abolition of all barriers to trade and the
establishment of a customs union in two stages; the first was completed in 1997,
and the second is to be completed by 2003, by which time the free and unrestricted
movement of industrial and agricultural products between the member states of
the EU and Cyprus, the abolition of all quantitative restrictions, and the Common
Customs Tariff will be fully effective. In July 1990, Cyprus applied for full
membership of the EU; the accession process began in March 1998, and Cyprus is
now completely occupied in harmonising its laws with the acquis communautaire.

Court Structure

In General

4-2 There are two tiers of courts’ in Cyprus, ie, the Supreme Court and the
subordinate courts.

The Supreme Court

4-3 The Administration of Justice (Miscellaneous Provisions) Law 1964,* as amended,
merged the Supreme Constitutional Court and the High Court set up under the

3 Michaelides, ‘Cyprus Legislation Concerning the Courts’, Cyprus Law Review (1983),
vol 3, at p 540; Nicolatos, ‘Structure and Operation of the Legal Framework in Cyprus’,
Cyprus Law Tribune (1993), vol 3, at p 349.

4 Law 33 of 1964.
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Constitution into one court, called the Supreme Court.’ The Supreme Court
consists of 13 members, one of whom is the President. The President of the Supreme
Court is primus inter pares with no second or casting vote.

The Supreme Court exercises both original and appellate civil and criminal juris-
dictions. It is vested with authority as:

The Supreme Constitutional Court;

An Administrative Court;

An Admiralty Court;

An Appellate Court; and

A court with exclusive jurisdiction to issue prerogative writs (eg, habeas corpus,
mandamus, prohibition, quo warranto, and certiorari).

4-4 No special leave to file an appeal is required. The Supreme Court, in its
appellate jurisdiction, is not bound by any determination on a question of fact made
by the trial court, and it has power to review all the evidence, draw its own
inferences, hear or receive further evidence, and give any judgment or make any
order which the circumstances of the case may justify, including an order for
re-trial.®

The Subordinate Courts
In General

4-5 The subordinate courts’ are inferior courts. There are six types of subordinate
courts in Cyprus.

District Courts

4-6 The five District Courts exercise civil and criminal jurisdiction. In their civil
jurisdiction, they can entertain any action whose cause arose within the district
where the court is situated or in which the defendant or one of the defendants in

5 The Cyprus Constitution was not the expression of the sovereign will of the people of
Cyprus and it was based on the sine qua non assumption of co-operation in government
of both Greek and Turkish Cypriots. The seeds of division sown by the Constitution in
all the functions of the state machinery led to the sad events of December 1963, described
as the ‘recent events’ in the preamble to the Administration of Justice (Miscellaneous
Provisions) Law of 1964, which resulted in a radical change in the constitution of the
courts of Cyprus which had to be justified under ‘the law of necessity’; Atrorney General
of Cyprus v Ibrabim and Others (1964) CLR 195.

6 Petrou v Petrou (1978) 1 CLR 257; Vasilico Cement v Stavrou (1978) 1 CLR 389; Kika
v Lazarou (1979) 1 CLR 670; Kyriacou v Mata (1982) 1 CLR 932; Kyriacou v Kortas
(1981) 1 CLR 551; Papadopoulos v Stavrou (1982) 1 CLR 321; Meshiou v Eleftheriou
(1982) 1 CLR 486; Kyriacou v C D Hay (1978) 1 CLR 100; Pavlidou v Yerolemou
(1982) 1 CLR 912.

7 Nicolatos, ‘The Legal Framework’, Cyprus Law Review (1992), vol 10, at p 5737.
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the action resides. They also can entertain any claim which has not been specifically
assigned to the jurisdiction of the Family Courts, Labour Courts, or Rent Control
Courts or to the original jurisdiction of the Supreme Court.

The District Courts in their criminal jurisdiction can adjudicate on any criminal
offence committed within their districts, which has not been specifically assigned
to the jurisdiction of the Assize Courts.

The District Court has jurisdiction to try offences summarily whenever the punish-
ment provided by the law does not exceed three years’ imprisonment and in certain
other cases with the consent of the Attorney-General, where the punishment
provided by the law does not exceed seven years; however, in the latter case, the
power of the trial court is limited to a punishment not exceeding three years’
imprisonment.

Assize Courts

4-7 Assize Courts are vested with unlimited jurisdiction to try all criminal offences
and to impose punishment provided by the law. There are three Assize Courts, these
being:

One for the district of Nicosia;

One for the districts of Larnaca and Famagusta; and

One for the districts of Limassol and Paphos.

Family Courts

4-8 Each district has its own Family Court, which has jurisdiction in all family
matters including divorces, custody disputes, property provisions, and all other
matters ancillary thereto.’

Labour Courts

4-9 There is one Labour Court, which is situated in Nicosia, the capital of Cyprus.
It has jurisdiction in claims concerning disputes between employers and employees.

Rent Control Courts

4-10 There are three Rent Control Courts, one for the district of Nicosia, one for
the districts of Larnaca and Famagusta, and one for the districts of Limassol and
Paphos. These courts have jurisdiction in claims concerning evictions, rent adjust-
ments, and any other matter ancillary thereto which arise in relation to rented
premises in the district situated within the area specified by the Rent Control Law.

8 The Turkish Family Courts Law, Cap 338, regulates the establishment and operation
of the Turkish Family Courts, which have jurisdiction in all family matters concerning
the Turkish Cypriot community.
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Military Courts

4-11 There is one Military Court, which was established by the enactment of the
Military Criminal Code of 1964.°

The Military Court exercises criminal jurisdiction over the members of the National
Guard in accordance with the Military Criminal Code and Procedure.

Lack of Third-Tier Jurisdiction

4-12 Until Cyprus became an independent state, there was, under the Judicial
Committee Rules 1925, an appeal from a decision of the Supreme Court in its
appellate jurisdiction to the Judicial Committee of the Privy Council in England.
This right ceased to exist on independence. The High Court of Justice which was
set up under Part X of the Constitution was the highest appellate court of Cyprus.
The merger of the Supreme Constitutional Court and the High Court into one court,
called the Supreme Court, which was implemented by Law 33 of 1964 has vested,
inter alia, the appellate jurisdiction of the High Court in the Supreme Court.

The unfortunate absence of a third-tier jurisdiction has created obstacles in the
smooth development of Cypriot case law and has recently triggered discussions
about the necessity to establish such a jurisdiction.

The Judiciary

The Appointment of Judges

4-13 The President of the Supreme Court is appointed by the President of Cyprus
from the ranks of the members of the Supreme Court.

The judges of the Supreme Court are appointed by the President of Cyprus from
the ranks of the Presidents of the District Courts or the Assize Courts or from the
legal profession.

The judges of the subordinate courts are appointed by the Supreme Court from the
ranks of lawyers in private practice or from members of the Attorney-General’s
office provided that they have a minimum of five years of practice.

Independence and Tenure of the Judiciary
4-14 The principle of judicial independence is maintained seriously in Cyprus and
is secured by the Constitution.'®

The doctrine of the separation of powers precludes any intervention by the
legislature or the executive in the administration of any judicial office. The

9 Law 40/1964.
10 Constitution, art 1.
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independence of the judiciary in Cyprus is strongly reinforced by the security of
tenure afforded to judges.

According to the Constitution, Supreme Court judges must retire by the age of 68.
District judges must retire at the age of 60.!!

Experience of Litigation

4-15 The majority of Cypriot judges have experience as advocates or litigation
lawyers due to the fact that the hearings before the Cypriot courts are conducted
orally.

The Legal Profession

In General

4-16 The Cypriot legal profession is not divided into barristers and solicitors like
the English profession.!? It is a fused profession, ie, a person who is admitted to
the Bar is allowed to practise both as an advocate and as a solicitor. In practice,
however, many lawyers tend to specialise, either in litigation or in non-contentious
work. To be eligible for admission to the Cyprus Bar, applicants must possess a
law degree from a recognised university which meets the specified requirements
and must have satisfactorily completed:

A period of one year as a pupil advocate in a Cypriot law firm; and
The practical law exams conducted by the Board of Legal Education.

4-17 1In 1999, there were more than 1,500 lawyers practising in approximately
750 law firms in Cyprus. Law firms range from one-man general practices to firms
of two or three lawyers (the majority). There are a dozen firms of approximately
10 lawyers and two firms of more than 20 lawyers.

Confidentiality and Conflict of Interest

4-18 Lawyers owe a duty of confidentiality to their clients. Consequently, a lawyer
must not disclose documents or talk about a client’s case to anyone outside the
lawyer’s firm without the client’s prior instructions. This duty is buttressed by the
fact that documents and information in the hands of a lawyer are protected by legal
professional privilege.

Where there is a conflict of interest between an existing client and a prospective
client or between two existing clients, the lawyer should refuse to act for one or
both parties.

11 Constitution, art 33.
12 Advocates Law, Cap 2.
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Legal Fees

4-19 Contingency fees are prohibited in Cyprus. For contentious matters, a lawyer
may make a written agreement with his client fixing the amount and mode of
payment for the whole or any part of his costs and disbursements. Where there is
such an agreement, the costs are not subject to taxation.

Where fees for contentious matters are not fixed by agreement, they are controlled
by the Rules of Court. If a client is dissatisfied with the bill rendered by his lawyer,
he must apply to the Registrar of the Court for taxation of the bill.

In exercising his discretion in taxing a bill, the Registrar is required to take into
account all relevant circumstances, and in particular:

The complexity of the matter and the difficulty or novelty of the questions
involved;

The skill, specialised knowledge, and responsibility required and the time and
labour consumed by the lawyer;

The number and importance of the documents prepared or perused;

The urgency and importance of the matter to the client; and

The amount or value of money or property involved.

4-20 Most lawyers have, at any point in time, a particular charging rate which is
uniformly applied to all clients. That rate will be higher for an able and experienced
lawyer than for a lawyer who has recently commenced practice. The rates charged
by each individual lawyer are a matter for that lawyer and for negotiation with the
client. The Cyprus Bar Council Rules provide for a minimum charging rate for
extrajudicial work, which is CYP 35 per hour at present.'3

The professional bodies governing the affairs of lawyers, in particular the Bar
Association and disciplinary bodies which operate in the area, keep a watchful eye
on the fees charged by lawyers and, in the event of a complaint about overcharging,
will investigate the matter. In appropriate cases, this can lead to a direction that
fees and costs be repaid and to other disciplinary action.

The costs of litigation may be recoverable from the other party. The normal rule is
that a successful litigant is awarded an order for costs to be paid by an unsuccessful
litigant.'* This rule may not be applied in part or in whole, if the conduct of the
successful litigant is regarded by the court as deserving of the censure of disentitle-
ment to costs. A successful party in a complex commercial case can expect to recover
only 50 to 70 per cent of its actual legal costs in connection with the action.

The court will direct the costs to be assessed by the Registrar of the Court. Court
fees comprise part of the disbursements which are included in legal costs.

13 Rules of 1985, regulating the minimum legal fees of lawyers handling non-litigious matters.
14 Kyriacou v Leontiou (1987) 1 CLR 420; Hadjimarkou v Hardjiotis (1983) 1 CLR 222.
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Sources of Law

4-21 The sources of law!’ in Cyprus may be classified as written and unwritten
law. The written law consists of:

The Constitution;

Statutes enacted by the House of Representatives;

Subsidiary legislation; and

The English enactments which were specifically adopted when Cyprus became
an independent republic.

4-22 The unwritten law of Cyprus consists of judicial precedents. Under the
Common Law doctrine of stare decisis, Cypriot courts are bound to follow decisions
of courts of higher level.

The legal rule which must be applied is the ratio decidendi, or the legal principle,
on which the previous decision was founded. The ratio of a case is distinguishable
from obiter dicta, which are statements on principles of law made in the course of
a decision, but on which the decision does not depend.

Being a Common Law jurisdiction and having codified important areas of substan-
tive law, Cyprus applies English Common Law principles where there is no Cypriot
legislation in force.!

Jurisdiction of Cypriot Courts

Actions In Personam

4-23 The Supreme Court and the subordinate courts (subject to their own
jurisdictional limitations) have jurisdiction to hear and try any action in personam
where the defendant is served with a writ or other originating process in the manner
prescribed by the Rules of Court or where the defendant submits to the jurisdiction
of the court.

The service of the writ or other originating process not only notifies the defendant
of the action brought against him but also establishes the jurisdiction of the Cypriot
courts over the defendant.

Leave of the court is needed before service can be effected on defendants who are
not resident in Cyprus. The grounds for an application for leave to serve the Notice
of the Writ of Summons outside the jurisdiction are set out in the Rules of Court.!”

15 Takovides, ‘Introduction to Cyprus Law’, Cyprus Law Review (1988) vol 6, at p 3745.
16 The Courts of Justice Law 14 of 1960, s 29.
17 Order 6 of the Civil Procedure Rules, Cap 12.
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An outline of the main grounds on which a plaintiff may obtain leave for service
out of the jurisdiction is set out below:

The whole subject matter of the action is immovable property of any kind
situated in Cyprus;

Any act, deed, will, contract, obligation, or liability affecting immovable prop-
erty of any kind situated in Cyprus is sought to be construed, rectified, set aside,
or enforced in the action;

Relief is sought against a person domiciled or ordinarily resident in Cyprus;
The action is for the administration of the movable property of any deceased
person who at the time of his death was domiciled in Cyprus, or for the execution
(as to property situated in Cyprus) of the trusts of any written instrument, of
which the person to be served is a trustee, which ought to be executed according
to the law of Cyprus;

The action is one brought to enforce, rescind, dissolve, annul, or otherwise affect
a contract or to recover damages or other relief for or in respect of the breach
of a contract made in Cyprus, or is made by or through an agent trading or
residing in Cyprus on behalf of a principal trading or residing outside Cyprus,
or is one brought in respect of a breach committed in Cyprus of a contract
wherever made, even though such breach was preceded or accompanied by a
breach outside Cyprus which rendered impossible the performance of the part
of the contract which ought to have been performed in Cyprus;

The action is founded on a civil wrong committed in Cyprus;

An injunction is sought as to something to be done in Cyprus, or a nuisance in
Cyprus is sought to be prevented or removed, whether damages are or are not
sought in respect thereof; or

A person outside Cyprus is a necessary or proper party to an action properly
brought against some other person duly served in Cyprus.

4-24 Where the court grants leave to serve the writ outside the jurisdiction, it may
be served in one of the following ways:

By double registered letter or by hand via a private local bailiff or a local lawyer;
and

Through the mechanism (diplomatic channels) stated in the Bilateral Agreement
executed between Cyprus and the country involved, if such an agreement exists.

4-25 The Common Law recognises submission to the jurisdiction, inter alia, by:

The defendant, through express agreement that disputes in a transaction be
referred to a particular jurisdiction;

The defendant, through instructing a lawyer to accept service in that jurisdiction;
The defendant, through an appearance in the proceedings in the jurisdiction to
contest its merits;

Seeking interlocutory relief consistent only with an intention to contest the merits
of the proceedings and by counterclaiming in the action; and

An action brought by a foreign plaintiff in the jurisdiction.
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4-26 The principles of forum non conveniens are applied in Cyprus, which has built
up an extensive body of case law'® on this issue. In Cyprus, the courts begin with
the assumption that, prima facie, the plaintiff is entitled to invoke the jurisdiction
of the court selected for litigation, whether against a local or foreign defendant.

The onus rests on the party seeking a stay of proceedings to demonstrate that the
forum selected is clearly inappropriate.

Where the parties have specified that a foreign court is to have exclusive jurisdiction
over any dispute in an agreement, in the absence of a demonstration of strong
grounds to the contrary, the Cypriot courts will decide jurisdiction on the ground
that the local forum is inappropriate.

The courts in Cyprus consider a wide range of factors in determining whether a claim
relevant to forum non conveniens should be upheld. These include the following:

Domicile of parties;

Place of business;

Location of disputed transactions;

Existence of legitimate juridical advantage to the plaintiff (such as a more favourable
limitation period, advantageous ancillary remedies, or the existence of assets);
Whether the applicable law is the local law;

Location of evidence;

Convenience and expense of trial as between the forum and the foreign court;
Significance of the degree to which the applicable foreign law differs from the
law of the forum;

Whether the stay of the local proceedings is being sought for factual reasons;
Which country has the closest connection to the facts of the case; and
Existence of a time bar inapplicable in the local forum and the existence of
prejudice to the plaintiff in the prosecution of his claim in the foreign court due
to cultural, racial, political, or other similar reasons.

Action In Rem

4-27 The essence of the action in rem is, as its name suggests, an action against a
thing (usually a vessel). The claimant in an action in rem seeks to arrest the vessel
or other property (ie, a cargo) and to have it detained until his claim has been
adjudicated on or until security by bail or otherwise has been given.

18 Phassouri Plantations v Adriatica (1985) 1 CLR 290; The Cyprus Potato Marketing v
Gobelfred (1991) 1 CLR 91; Phassouri Plantations v Adriatica (1983) 1 CLR 949;
Altobequi v M/V Nada (1985) 1 CLR 543; The Cyprus Potato Marketing v Primlaks,
Adm Action Number 93/89; Mourtzinos v Global Cruises SA, Civil Appeal Number
7859, 23 October 1992; Socratous v Sofocleous, Civil Appeal Number 9287, 18 December
1995; The Ship Gloriana (1982) 1 CLR 409; Anagnostou v Ship Holgor1(1981) 1 CLR
461; Providba v Photiades (1965) 1 CLR 58; Achellec Electronics v Rostok (1992) 1
CLR 442; Shehata v Elias, Civil Appeal Number 8316, 22 June 1995.
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In an action in rem (ie, a vessel or cargo), service of the writ on the res is absolutely
necessary as the foundation of the courts’ jurisdiction in rem. There are two
advantages in proceeding with an action in rem, namely:

The plaintiff obtains security by arresting the res; and

The presence of the res within the jurisdiction of the courts establishes the
jurisdiction of the courts over the res, as well as over its foreign owners if they
decide to appear to defend their property.

4-28 If the owners of the res do not appear to defend their property, the action
will continue in rem, and the owners of the property will not be held liable in
personam for any balance of the judgment issued against the res which remains
unsatisfied. If the owners of the res appear to defend their property, the action
proceeds as a hybrid, being both i1 rem and in personam, even though the res may
have been released by the court.

Judgment obtained in an action iz rem does not preclude a party from a subsequent
action in personam in respect of the same claim, unless the proceeds of sale of the
res are sufficient to cover the judgment debt.

Limitation of Actions

4-29 In Cyprus, all claims and rights of recourse to the courts are subject to
extinction by statutory time-barring. Depending on the nature of the claims, there
are various prescription periods.

Since 1964, there has been a suspension of all time-bars in respect of actions
instituted on or after 21 December 1963 due to the enactment of the Law of
Suspension of Limitation of Actions 57 of 1964. The wording of the Law covers
statutes only, and any agreement entered into by the parties as to time limits is
enforceable.!”

Pre-Trial Procedure

Sources of Procedural Law
Statutory Sources

4-30 The primary source of law governing procedure in the civil courts is the Civil
Procedure Rules.??

The Civil Procedure Rules are divided into 65 Orders, each divided into a number
of Rules. They are amended from time to time to take account of legislative and
practice changes.

19 However, see the Law of 1992, amending the Motor Vehicles (Third Party Insurance)
Law, which introduced a limitation period of two years for all traffic accident claims.
20 Civil Procedure Rules, Cap 12.
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Judicial Sources

4-31 Although the Civil Procedure Rules are of considerable length, very often they
state the principles to be applied to the various procedures available in general terms,
leaving detailed principles to be worked out by the courts on a case-by-case basis.

In addition, the judges of the Supreme Court lay down, from time to time, practice
statements and practice directions.

Old English Rules

4-32 The courts often refer to the old English Rules of Civil Procedure (the Annual
Practice of 1958), which were applicable in England just before Cyprus gained its
independence in 1960, for guidance as to the meaning of the provisions of the
Cypriot Civil Procedure Rules.

Furthermore, English cases decided on the interpretation of the old English Rules
of Procedure which existed before 1960 are of guidance to Cypriot judges in
interpreting and applying the Cypriot Civil Procedure Rules.

Inherent Jurisdiction of the Courts

4-33 The courts have inherent jurisdiction to control their procedure to ensure
that their proceedings are not used to achieve injustice.

Commencement of an Action
In General

4-34 Civil proceedings are commenced in all Cypriot courts with the issue or filing
of an originating process which states the nature and extent of the claim made or
the remedy or relief sought.

The forms of an originating process are the writ of summons, the application for
originating summons, and the petition.

Writ of Summons

4-35 Writs are used for commencing almost all Common Law actions. There are
two prescribed forms of writ, namely:

The form for a writ with a general endorsement;2! and
The form for a writ with a special endorsement.22

4-36 The specially endorsed writ of summons has the claimant’s first pleadings
included in it, and the generally endorsed writ has only a concise statement of the
nature of the claim made and the relief sought.

21 Order 2, Rule 1.
22 Order 2, Rule 6.



JUDICIAL SYSTEM 85

Rule 6(4) of Order 2 provides that the following claims must be brought by a writ
with a general endorsement:

Libel;

Slander;

Malicious prosecution;

False imprisonment;

Seduction or breach of promise of marriage; and
Fraud.

4-37 Where the claim is for a debt or a liquidated demand only, the writ must
state that, if the amount claimed and fixed costs (which must be stated in the writ)
are paid within the time limited for filing an appearance in the action, further
proceedings will be stayed. If the plaintiff is resident outside Cyprus (which means
outside the territories stated in the Exchange Control Law), then the amount
claimed and the fixed costs must be deposited with the court.

A writ is issued when it is sealed by the court. Time stops running for limitation
purposes on the date of issue, which also marks the beginning of the period of
validity of the writ for the purpose of service.

Originating Summonses

4-38 Originating summonses>® are issued to invoke the court’s jurisdiction in

proceedings in which the principal question is one of construction of a law, deed,
will, contract, or other document or some other question of law or which are
unlikely to raise any substantial dispute of fact.

The title should generally contain only the names of the parties who are described
as plaintiffs and defendants except in proceedings relating to the administration
of the estate of a deceased person, where the proceedings should be entitled ‘In the
estate of (name) deceased’, and in proceedings relating to the construction of
documents where the document to be construed should be mentioned in the title.

The body of the summons must include a statement of the questions on which the
plaintiff seeks the court’s determination of the relief or remedy claimed. Issue of
originating summonses follows the procedure for issuing writs and takes effect on
sealing.

Petitions

4-39 Typical examples of petitions are those for bankruptcy of individuals and
winding-up of companies.

23 Order 55 of the Civil Procedure Rules. See also section 52 of the Administration of
Estates Law, Cap 189, and Charities Rules, Cap 59.



86 INTRODUCTION TO CYPRUS LAW

Petitions are instituted in the matter of the law which gives the court the power to
entertain the proceedings. Like a pleading, the body of a petition states, usually in
several numbered paragraphs, the grounds on which the petitioner claims to be
entitled to an order from the court. It then includes a concise statement of the relief
or remedy claimed.

Parties

4-40 As the remedies granted by the courts are generally only effective as between
the parties,?* it is important to take care to join the right parties in the action.
Although it is possible to correct most mistakes by amendment at a later stage, the
passing of a limitation period may prevent this and in any event avoidable
amendments will be penalised in costs and may weaken the credibility of the case
at trial.

Persons under disability (minors and mental patients) must sue through a next
friend and be sued through a guardian ad litem.

Trustees, executors, and administrators should act jointly, and they should be
named in any proceedings as defendants if they will not consent to act as plaintiffs.

Generally, causes of action other than for defamation survive a plaintiff’s death.
Where a party dies or becomes bankrupt in the course of proceedings, the personal
representatives of the deceased or trustee in bankruptcy may be ordered to be made
parties to the action.

The liability of partners is in general joint and several. They may sue and be sued,
either in their individual names or in the name of their firm.

When a winding-up order has been made or a provisional liquidator appointed, no
proceedings will be continued against the company or its property except by the
leave of the court and subject to such terms as the court may impose.

Unincorporated associations have no separate legal personality and cannot be
parties to proceedings in their own right. Where proceedings are necessary there
are two main options. These are to bring:

Proceedings in the name of or against an individual member or members; or
Representative proceedings.

24 Order 9 of the Civil Procedure Rules. See also, inter alia, Letco Company Lid and
Another v Socrates Eliades and Others, Civil Appeal Number 7268; Markidou v Kiliaris
(1983) 1 CLR 392, 406; Spyropoulos v Transavia (1979) 1 CLR 421, 423; William &
Glyn’s Bank v The Ship Maria (1983) 1 CLR 106; Pitria Shipping v Gregoriou (1982)
1 CLR 358; Klonopoulos v Niriis Shipping (1977) 1 CLR 278; Hadjievangelou v Dorami
(1978) 1 CLR 545; The Heirs of Theodoras Panagi v The Administrators of the Estate
Stylianou G Mandrioti (1963) 1 CLR 167; Midland Export v E Philippou Ltd (1987)
JSC 167; Chrysostomou v Halkousi (1978) 1 CLR 267.
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Pleadings
In General

4-41 The pre-trial definition of the issues between the litigants takes place by the
exchange of pleadings. The plaintiff files his Statement of Claim (if the writ of
summons has been generally endorsed) within 14 days from the date of the filing
of the memorandum of appearance by the defendant. The defendant files his
defence within 14 days from the date of the filing of the statement of claim. The
plaintiff has the right to file a reply to the defence, if he considers it necessary, within
seven days from the filing of the defence. Further pleadings are rarely used and, to
engage in further pleadings, the leave of the court is required.

Pleadings should be confined to statements of material facts in summary form. Law
and legal conclusions should not be pleaded. The primary function of pleading is
to define the matters in issue which are to be decided by the court. At the trial, the
parties are not entitled to canvass issues not raised in the pleadings. Pleadings may
be amended by a party with the leave of the court. Amendments will usually be
allowed by the court if the other party does not thereby suffer prejudice which
cannot be cured by an order for costs.

Principal Rules of Pleadings

4-42 The basic principles of the system of pleadings?® are that every pleading must
state:

Material facts only;

All the material facts relied on;

Material facts, but not the evidence by which they are to be proved;
Material facts and not law; and

Material facts in a summary form.

Statement of Claim

4-43 The primary function of a statement of claim is to plead the essential facts
establishing the plaintiff’s cause of action. In addition, particulars?® must be given
of any of the following matters, if alleged:

Misrepresentation;

Fraud, fraudulent intention, or malice;
Breach of trust;

Wilful default;

Undue influence;

25 Order 19, Rule 4 of the Civil Procedure Rules.

26 Panayiotou v Solomou (1979) 1 CLR 779; Matsangos v Oromare Developments Lid
(1985) 1 JSC 228; Rodosthenous v Varvia (1985) 1 JSC 235; Kyriacou v Licences
General Co Ltd (1969) 1 CLR 505.
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Negligence;
Special damages; or
Exemplary damages.

Defence

4-44 All the allegations in the statement of claim are deemed to be admitted by
the defendant unless they are expressly traversed by being denied or not admitted.

It is common practice to deny or not admit each allegation in a numbered paragraph
or to do so with identified exceptions.

Counterclaim

4-45 A defendant with a cause of action against the plaintiff can raise it either by
bringing a separate action or by counterclaiming in the same action.

A counterclaim must comply with the rules relating to the statement of claim.

Reply

4-46 If there is no reply, there is an implied joinder of issue on the defence but not
on any counterclaim. A reply may be used to narrow the issues by making
admissions or to assert an affirmative case in answer to the defence. However, the
reply cannot make any allegations inconsistent with the statement of claim.

Use of Pleadings at Trial

4-47 As part of the purpose of pleadings is to define the issues in the action, the
parties are quite justified in omitting to prove matters which could be relevant to
the case for the other side but have not been pleaded.?”

Indeed, strictly evidence on matters that have not been pleaded should not be adduced,
and the judge must not give judgment relying on issues that are not pleaded. If it
appears that the pleadings do not adequately plead the case for either or both
parties, it is usually possible for the pleadings to be amended even during the trial.

Amendment

4-48 The underlying principle is that all amendments?® made should be necessary
to ensure that the real question in dispute between the parties is determined, provided
such amendments can be made without causing injustice to any other party.

27 Homeros Th Courtis and Others v Panos K Iasonides (1970) 1 CLR 180.

28 Order 25 of the Civil Procedure Rules; Domna v Athinaida (1990) 1 CLR 934; Nicolaides
v Yerolemi (1980) 1 CLR 14; Sait Electronics v Ship Dominique, Adm Action Number 165/88,
17 February 1992; Astor Manufacturing & Exporting Co and Others v A & G Leventis &
Company (1993) 1 CLR 7265 Phiniotis v Greenmar Navigation Ltd (1989) 1 CLR 33;
Vasiliades v Petrolina Ltd, Civil Appeal Number 8132, 20 January 1994; Periktioni v
Stylianou (1992) 1 CLR 704; Saba v TMP, Civil Appeal Number 88236, 31 May 1994,
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Amendments are allowed with the leave of the court. Usually, leave is granted as a
matter of right but on terms as to the payment of the costs occasioned by the
amendment. However, there are problems in making an application to amend as
late as during the hearing of the case or after the expiry of any limitation period.

It is a general rule that no action will be defeated by reason of the mis-joinder or
non-joinder of a party, and the court may in any cause or matter determine the
issues or questions in dispute so far as they affect the rights and interests of the
persons who are parties to the cause or matter. The court, of course, has a discretion
whether to allow an amendment and has the power to make an order on terms.
It is usual to order the party seeking the order to pay the costs of and occasioned
by the amendment.

Striking Out

4-49 Striking out is the procedure for attacking pleadings and originating proc-
esses on the ground that they are not correctly formulated. A successful striking
out application may result in an action being dismissed, a pleading being struck
out, and a judgment being entered or it may result in the offending part of a pleading
being struck out.

The grounds?’ for striking out are the following:

No reasonable cause of action or defence;

Scandalous, frivolous, or vexatious proceedings;

Prejudice, embarrassment, or delay in the fair trial of the action; and
Abuse of process.

4-50 A cause of action or defence with some prospects of success will not be struck
out, provided the pleadings raise some question fit to be tried; it does not matter
that the case is weak or is unlikely to succeed.

Applications to strike out should normally be made promptly and within the time
for delivering the next pleading.

Preliminary Issues
4-51 As a general rule, it is in the interests of the parties and the administration

of justice that all issues arising in a dispute are tried at the same time. However,
particularly in complex actions, costs and time can sometimes be saved if decisive

29 Order 19, Rule 26, and Order 27, Rule 3, of the Civil Procedure Rules; In re Pelmako
Developments (1991) 1 CLR 246; Savva v Petrou (1983) 1 JSC 286; Ghorayeb v
Nektrans (1981) 1 JSC 88, Koundouros v Hadjinicola (1978) 2 JSC 227; William &
Glyn’s Bank v The Ship Maria (1984) 1 CLR 82; Fasili and Others v Sun Boat (1984)
1 CLR 679; Southfields Industrial v M/V Adriatica (1989) 1 CLR 301.
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or potentially decisive issues can be identified and tried before or separately from
the main trial. There are three types of order that can be made, these being for:

Trial of a preliminary issue on a point of law;
Separate trial of preliminary issues or questions of fact; and
Separate trials of liability and quantum.

Particulars

4-52 Pleadings define the issues in general form. Particulars3® limit the issues to
be tried and define the scope of the evidence to be adduced on those issues. The
details furnished by way of particulars assist to ensure that the parties are not taken
by surprise at the trial.

Particulars are sought by way of request and, in case of default, the requesting party
can file an application to the court seeking an order for delivery.

The function of particulars is to carry into operation the overriding principle that
the litigation between the parties, and particularly the trial, should be conducted
fairly, openly, and without surprises and incidentally to save costs.

The object of particulars is to ‘open up’ the case of the opposite party and to compel
him to reveal as much as possible what is going to be proved at the trial.

The application should first be made by letter; otherwise, the court may refuse to
order particulars to be served. The court will not make an order for particulars
which it is satisfied that the party cannot give; nor will particulars be exacted where
it would be oppressive or unreasonable to make such an order, as where the
information is not in the possession of a party or could only be obtained with great
difficulty or expense or exhaustive inquiry.

To prevent a request for particulars of the statement of claim being used as an
instrument of delay, an order for particulars will not be made before service of the
defence unless in the opinion of the court the order is necessary or desirable to
enable the defendant to plead or for some other special reason.

Service

4-53 The plaintiff is required to serve the originating process on the defendant
personally or by substituted service (eg, post or advertisement).

Appearance

4-54 Before a defendant can respond to the claim, he must enter an appearance.
An appearance prevents the plaintiff from obtaining a judgment in default of appearance.
The form of appearance and the time for entering it are prescribed by the Rules of Court.

30 Alte Maritime v Kmeid (1982) 2 JSC 2265 Panayiotou v Solomou (1979) 1 CLR 779;
Cyprus Airways Ltd v Savva (1) (1992) 1 CLR 1; Vector Onega AG v The Ship Girvas,
Adm Action Number 121/97, 15 May 1999.
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If the defendant wishes to contest the jurisdiction of the court or the validity of
service he must file a conditional appearance. An appearance entered by mistake
can be withdrawn.3!

Third-Party Proceedings and Contribution Notices

4-55 Where, in addition to defending an action, a defendant wishes to make a
claim of his own, he may counterclaim or crossclaim against third parties by way
of a third-party notice or contribution notice.

A counterclaim is in effect an action in its own right with its own pleadings.
Third-party and contribution notices enable defendants to bring claims against
parties external to the original pleadings.

Consolidation

4-56 Closely connected actions may be ordered to be consolidated.3? This means
that they will continue and be tried as if they were a single action. The circumstances
in which this may be convenient are where:

There are common questions of law or fact;

The rights of relief claimed are in respect of or arise out of the same transaction
or series of transactions; and

For some other reason, it is desirable to issue a consolidation order.

4-57 Consolidation is most likely where there is a large overlap between the cases in
hand. If the order is made, one of the actions will be nominated as the leading action
and consequential directions will be given for the future conduct of the other
actions.

Affidavits

4-58 An affidavitis a sworn, written statement by a witness. Affidavits are usually
prepared by a lawyer based on information provided by the witness. Their purpose
is to place witnesses’ evidence before the court in a convenient form. An affirmation
is the equivalent of an affidavit where the witness affirms the evidence rather than
swearing to it.

Affidavits may be used in support of all interlocutory applications in writ actions,
in proceedings commenced by originating summons or petitions.

Affidavits must be expressed in the first person and be divided into consecutive,
numbered paragraphs.

31 Demetriou v Lloyd’s Underwriters (1982) 1 CLR 711; Paschalis v The Ship Tania Maria
(1977) 1 CLR 145; Middle East Accounting v Comarine (1982) 1 CLR 382.

32 Order 14 of the Civil Procedure Rules; Hadjiathanasiou v Parperidis (1976) 1 JSC 118;
Antoniadies v Economides (1977) 1 JSC 103.
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Affidavits which are to be used at the hearing of the merits may contain only facts
which the deponent can prove from his or her own knowledge. In interlocutory
proceedings, affidavits may contain a statement of information or belief, provided
the sources and grounds of such information and belief are stated.

Any document or thing used in conjunction with an affidavit must be made an
exhibit to it. Affidavits may be sworn, inter alia, before the Registrars of the Courts,
as well as before a Cypriot Consul.?3

Discovery

4-59 The purpose of discovery®* is to make available to the parties all documents
relating to matters in issue. Subject to claims for privilege and admissibility, each
party is able to use such documents to support its case.

A claim for privilege may be made if the documents are confidential communica-
tions between lawyer and client for the purposes of litigation. Documents that tend
to self-incriminate and privileged documents cannot be inspected.

Taking Evidence Abroad

4-60 There is no jurisdiction to force non-resident parties or witnesses to give
evidence before Cypriot courts. However, Cyprus has entered into various bilateral
agreements with a number of countries whereby a mechanism for obtaining
evidence abroad exists.?’

33 Order 39, Rule 17, of the Civil Procedure Rules.

34 Order 28 of the Civil Procedure Rules; Buden & Fried v Kritikos (1987) 1 JSC 37; Nissho
IWAI Corporation and Others v Lizard Shipping Company Lid (1991) 1 CLR 31;
National Bank of Greece SA v Mitsides (1962) CLR 40.

35 Cyprus is bound by the following bilateral treaties regulating, inter alia, the mechanism
for taking evidence abroad: Agreement between the Republic of Cyprus and the German
Democratic Republic on Legal Assistance in Civil and Criminal Matters, Law 5 of 1984;
Agreement between the Republic of Cyprus and the Czechoslovak Socialist Republic on
Legal Assistance in Civil and Criminal Matters, Law 68 of 1982; Agreement between
the Republic of Cyprus and the Hungarian People’s Republic on Legal Assistance in Civil
and Criminal Matters, Law 7 of 1983; Agreement between the Republic of Cyprus and
the Republic of Greece on Legal Assistance in Civil, Commercial, Family and Criminal
Matters, Law 55 of 1985; Agreement between the Republic of Cyprus and the People’s
Republic of Bulgaria on Legal Assistance in Civil and Criminal Matters, Law 18 of 1984;
Agreement between the Republic of Cyprus and the Syrian Arab Republic on Legal
Assistance in Civil and Criminal Matters, Law 160 of 1984; Agreement between the
Republic of Cyprus and the Union of Soviet Socialist Republics on Legal Assistance in
Civil and Criminal Matters, Law 172 of 1986; Agreement between the Republic of
Cyprus and the Socialist Federal Republic of Yugoslavia on Legal Assistance in Civil and
Criminal Matters, Law 179 of 1986; Agreement between the Republic of Cyprus and
the People’s Republic of China on Legal Assistance in Civil and Criminal Matters, Law
19 (II) of 1995; Agreement between the Republic of Cyprus and the Republic of Poland
on Legal Assistance in Civil and Criminal Matters, Law 10 (IIT) of 1997 (this agreement was
signed on 8 November 1996, and it is awaiting ratification by the House of Representatives).
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A letter of request is addressed to the competent authority requesting that a
commission for the taking of evidence abroad be issued.

Security for Costs

4-61 Security®® is designed to ensure that a successful defendant is not left in the
position of being unable to recover costs from an unsuccessful plaintiff. An order for
security for costs may be made against a plaintiff (corporate or natural) who is not
domiciled in Cyprus, if that plaintiff does not have sufficient assets within the jurisdiction
to satisfy any order that may be made against him to pay the defendant’s costs.

The court has a discretion to make such an order. A foreign defendant’s counter-
claims may be regarded as actions in respect of which an order for security for costs
should be made. If an order for security for costs is not satisfied within the time
directed by the court, the action may be dismissed. The amount of security that will be
ordered will correspond to the costs likely to be incurred in the defence of the action.

Judgment in Default

4-62 A judgment in default may be entered in cases where the defendant chooses
not to defend on the merits. Although such a judgment binds the defendant and
may be enforced in the normal way if not complied with by the defendant, it does
not always give rise to an estoppel per rem judicata, and it may be set aside’” if
there is an arguable defence on the merits.

A judgment in default can be divided into the following classes:

A judgment in default of appearance; and
A judgment in default of pleadings.

Summary Judgments

4-63 Summary judgment3® is the procedure whereby a plaintiff can apply for a
judgment against a defendant usually shortly after serving a statement of claim

36 Order 18 of the Civil Procedure Rules; Hasikos v Charalambides (1990) 1 CLR 389;
Kazamias v Romaika Keramourgia (1990) 1 CLR 752; Stavrinides v Ceskovenska
(1972) 1 CLR 130.

37 Karydas Taxi Co Ltd v Komodikis (1975) 1 CLR 321; Acropol Shipping Co Ltd and
Others v Rossis (1976) 1 CLR 38; Nemitsas Industries Ltd v S ¢& S Maritime Lines Ltd
and Others (1976) 1 CLR 302; Constandinides v Makriyiorghou and Another (1978) 1
CLR 585; Papastratis v Petrides (1979) 1 CLR 231; M & M Transport v Eteria Astikon
Leoforion (1981) 1 CLR 605; Odysseos v Pieris Estates and Others (1982) 1 CLR 557,
Cyprus Sulphur v Pararlama Lid (1990) 1 CLR 1051.

38 Karydas Taxi Co Ltd v Komodikis (1975) 1 CLR 321; Acropol Shipping Co Ltd and
Others v Rossis (1976) 1 CLR 38; Nemitsas Industries Ltd v S & S Maritime Lines Ltd
and Others (1976) 1 CLR 302; Constandinides v Makriyiorghou and another (1978) 1
CLR 585; Papastratis v Petrides (1979) 1 CLR 231; M & M Transport v Eteria Astikon
Leoforion (1981) 1 CLR 605; Odysseos v Pieris Estates and Others (1982) 1 CLR 557;
Cyprus Sulphbur v Pararlama Lid (1990) 1 CLR 1051.
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without proving the case at trial. The policy behind the procedure is to prevent
delay in cases where there is no defence.

The application can be made as soon as the plaintiff serves a specially endorsed
writ on the defendant and the defendant files a memorandum of appearance.

The application for summary judgment is made by summons returnable before the
judge and is supported by an affidavit verifying the facts of the claim and deposing
to a belief that there is no defence.

The hearing of the application for summary judgment is conducted on the basis of
the affidavit evidence, but the parties are entitled to apply for the cross-examination
of the deponent(s) of the affidavit(s) filed in support of the application and
opposition. There are five types of order available to the court, namely:

Judgment for the plaintiff;

Judgment for the plaintiff, subject to a stay of execution pending the trial of a
counterclaimy;

Conditional leave to defend;

Unconditional leave to defend; and

Dismissal of the application.

Directions

4-64 Directions are given with a view to securing the just expectations and
economical disposal of actions.

They are one of the means by which the courts exercise some measure of control
over the preparations made by the parties for trial.

Interlocutory Relief

4-65 An application for interlocutory relief3’ is generally made by summons, and
all parties are afforded an opportunity to make submissions. However, in particu-
larly urgent circumstances, an application for interlocutory relief may be made ex
parte, ie, without notice to the person against whom relief is sought (eg, Mareva
injunctions and Anton Piller orders).

The application for interlocutory relief should be filed after the writ is issued and
supported by an affidavit or affidavits establishing that:

The applicant has a prima facie case;

39 Karydas Taxi Co Ltd v Komodikis (1975) 1 CLR 321; Acropol Shipping Co Ltd and
Others v Rossis (1976) 1 CLR 38; Nemitsas Industries Ltd v S ¢& S Maritime Lines Ltd
and Others (1976) 1 CLR 302; Constandinides v Makriyiorghou and Another (1978)
1 CLR 585; Papastratis v Petrides (1979) 1 CLR 231; M & M Transport v Eteria Astikon
Leoforion (1981) 1 CLR 605; Odysseos v Pieris Estates and Others (1982) 1 CLR 557;
Cyprus Sulphbur v Pararlama Lid (1990) 1 CLR 1051.
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There is a possibility that a judgment will be issued in favour of the applicant
on the merits;

If the order is not made, there is a great risk that any judgment issued in favour
of the applicant will not be satisfied; and

On the balance of convenience, the court should issue the requested order in
favour of the applicant.

4-66 Two preliminary issues should be noted as regards applications for interlocu-
tory relief. Injunctive relief will generally be granted only on the condition that the
applicant lodges a counter-security to indemnify the respondent against all losses
sustained due to the injunction in case the court finds that the injunction issued was
unreasonable or was issued mala fides.

In ex parte applications, the applicant must disclose to the court all material facts
including those which are adverse to the applicant’s case. Failure to comply with
the aforesaid duty will result in the automatic discharge of the injunction.

The affidavit in support of an inter partes or an ex parte application must contain
a clear and concise statement of the following matters:

The facts giving rise to the cause of action against the respondent;
The facts giving rise to the claim for injunctive relief; and
The precise relief claimed.

In addition, an affidavit on an ex parte application must state:

The facts relied on to justify the application being made ex parte;

Details of any notice given to the respondent and/or the reasons for not giving
evidence;

Any answer asserted (or likely to be asserted) by the respondent to either the
substantive claim or the interlocutory relief; and

Any fact known to the applicant which might lead the court to refuse interlocu-
tory relief.

4-67 A right to obtain an interlocutory injunction is not a cause of action. It cannot
stand on its own. It is dependent on there being a pre-existing cause of action against
the respondent arising out of an invasion, actual or threatened, by him of a legal
or equitable right of the applicant, for the enforcement of which the respondent is
amenable to the jurisdiction of the court. The right to obtain an interlocutory
injunction is merely ancillary and incidental to the pre-existing cause of action.

If damages in the measure recoverable at Common Law would be an adequate
remedy and the respondent would be in a financial position to pay them, no
interlocutory injunction would normally be granted. Damages will be inadequate

if:

The respondent is unlikely to be able to pay the sum likely to be awarded by the
court;

The wrong is irreparable;

The damage is non-pecuniary (ie, libel or nuisance);
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There is no available market; or
They will be difficult to assess.

4-68 Most injunction cases are determined on the balance of convenience or the
risk of doing an injustice to one side or the other. The extent to which the
disadvantages to each party would be incapable of being compensated in damages
is always a significant factor in assessing where the balance of convenience lies.

In considering the balance of convenience, if the facts appear to be evenly balanced
the courts may consider it prudent to take such measures as are calculated to
preserve the status quo. The status quo is the state of affairs before the respondent
started the conduct complained of, unless there has been unreasonable delay, when
it is the state of affairs immediately before the application.

An apparently unreasonable delay may be excused if sufficiently explained by the
applicant. Cypriot courts do not have jurisdiction to issue injunctions having
extraterritorial effect.

The following equitable defences and bars to relief may be raised on an application
for an interlocutory injunction:

Acquiescence;*0
Delay or laches;
Hardship; and
Clean hands.#!

4-69 The court will not, and ought not to, make an order which it cannot enforce.
An injunction will be refused if its effect is to enforce an agreement for personal
services.

Discharge

4-70 Grounds for the discharge or variation of an injunction include the following;:

Material non-disclosure if the injunction was granted ex parte;*?

The statement of claim is inconsistent with the ex parte affidavit;

The facts do not justify ex parte relief;

The applicant’s failure to comply with the undertakings incorporated in the
order;

The order has an oppressive effect;

40 Acquiescence arises where the applicant’s conduct (usually inactivity) induces the
respondent to act on the belief that the applicant consents to the respondent’s activity.

41 The ‘clean hands’ doctrine provides that inequitable conduct by the applicant may be a
bar to equitable relief.

42 Caspi Shipping v The Vessel Sapphire Seas, Adm Action Number 121/96) Demstar Ltd
v Zim Israel Navigation Lid, Adm Action Number 157/90, 30 May 1996; Amathus
Navigation v Concort Express (1993) 1 CLR 1030; Stavros Hotel v Christoforou, Civil
Appeal Number 8181, 23 March 1995.
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There is unreasonable interference with rights of innocent third parties;
There is lack of jurisdiction of the court to issue such an order;*3

There is material change in the circumstances; and

There is a failure to prosecute the substantive claim with due speed.**

Breach of Injunction

4-71 Breach of an injunction® is a contempt of court punishable with imprison-

ment or sequestration. Contempt must be proved beyond reasonable doubt.

Clearly, the person against whom the order was made will be in contempt if he acts
in breach of an injunction after having notice of it.

A non-party who aids and abets the respondent in breaching the terms of the
injunction or who acts with the intention of impeding the administration of justice
also will be in contempt.

Mareva Injunctions

4-72 A Mareva injunction®® is an interlocutory order restraining a defendant,
usually until trial or further order, from removing his assets out of the jurisdiction.

The purpose of the Mareva injunction is to prevent the injustice of the defendant’s
assets being hidden so as to deprive the plaintiff of the fruits of any judgment that
may be obtained. It is a relief in personam, which simply prohibits certain acts in
relation to the assets frozen.

The jurisdiction to grant Mareva injunctions derives from section 32 of Law 14 of
1960. Section 32 enables the courts to grant interlocutory injunctions on such terms
and conditions as the courts think just where it appears just and convenient to do
s0. The requirements laid down by the courts for granting a Mareva injunction are:

A cause of action justiciable in Cyprus;

A good, arguable case;

The defendant’s possession of assets within the jurisdiction; and

A real risk that the defendant may dissipate those assets before judgment can be
enforced.

43 Barclays Bank v Stavros Hotel, Civil Appeal Number 10/94, 20 May 1994.

44 Vuitton v Dermosak, Civil Appeal Number 7950, 22 December 1992.

45 Photiou v Hadjiforados (1988) 1 CLR 384; Mavrommatis and Others v Cyprus Hotels
(1967) CLR 266; Smith v Paphos Stone Estates (1989) 1 CLR 499.

46 Mareva injunctions take their name from the English case of Mareva Compania Naviera
SA v International Bank Carriers SA (1980) 1 All ER 213, the legal principles of which
were adopted in Cyprus in the case of Nemitas Industries Ltd v S & S Maritime Lines
Ltd and Others (1976) 1 CLR 302.
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4-73 Cypriot courts do not have jurisdiction to issue Mareva injunctions with
extraterritorial effect or to issue so-called worldwide Mareva injunctions.*”

In its discretion, the court can refuse a Mareva injunction, even if the usual
requirements are made out. The application for a Mareva injunction is made ex
parte.

Anton Piller Orders

4-74 An Anton Piller order*® is a bundle of interlocutory orders designed to enable
a plaintiff to secure the preservation of relevant evidence which might be otherwise
destroyed or concealed by the defendant. The order is both injunctive and manda-
tory in nature; it requires the defendant to give permission for a search to be made
on the defendant’s premises and provides that specified documents and materials
may be inspected and taken away.

The application is made ex parte because secrecy is essential. The requirements laid
down by the courts for granting Anton Piller orders are:

There must be an extremely strong prima facie case on the merits;

The defendant’s activities must be proved to result in very serious potential or
actual harm to the plaintiff’s interests;

There must be clear evidence that incriminating documents or materials are in
the defendant’s possession; and

There must be a real possibility that such items may be destroyed before any
inter-partes application can be made.

The Trial

4-75 The trial system in Cyprus is adversarial. Common Law rules of evidence,
modified by various statutes, apply. Hearsay evidence is not admissible. Usually,
the plaintiff (the party who has the burden of proof) presents his case first, by calling
his witnesses, and the defendant will follow. The witnesses will give their evidence
in chief orally; they will then be cross-examined by the other side’s lawyer and
re-examined by their own lawyer.

The evidence of a witness not conversant with the Greek language may be given
through an interpreter.

47 Standard Steamship v Tabco (1983) 3 JSC 504; Amp Holdings Ltd v Kitalides, Civil
Appeal Number 9033, 17 November 1994.

48 Anton Piller orders take their name from the English case of Anton Piller KG v
Manufacturing Processes Ltd (1976) Ch 55. In Cyprus, judges are very reluctant to issue
such a draconian order, save in exceptional cases and provided that the applicant does
not seek evidence on which to base his action (I re Pelekanos and Others (1989) 1 CLR
467). In civil law, the Anton Piller order has its equivalent in the French interlocutory
remedy of saisie-contrefacon.
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Expert evidence may be given in the course of the case for a party. Expert evidence
may include evidence of any foreign law that is applicable. If no such evidence is
given, the foreign law is deemed to be the same as the Cypriot law.

At the conclusion of the evidence the parties, through their lawyers, have the
opportunity to address the court on the facts and evidence and to make submissions
in regard to the judgment that the court should give in the matter.

The addresses of the lawyers for the parties are, in principle, oral, but there is an
increasing tendency for the parties to offer written submissions. It is usual for the
argument to be addressed first by the party who closes his evidence last, followed
by the other party.

All trials, save where the court orders otherwise, are held in open court, to which
all members of the public have access. Trials in default of appearance are dealt with
on a summary basis.

Evidence

In General

4-76 Evidence* is information which may be presented to a court in order that it
may decide on the probability of some fact asserted before it, ie, information by
which facts tend to be proved or disproved. Under Cyprus law, the facts open to
proof or disproof are facts in issue, relevant facts, and collateral facts.

Facts in issue in civil proceedings should be identifiable from the pleadings, the
whole point of which is to set out the parties’ allegations, admissions, and denials
so that before the trial everyone knows exactly what essential matters are left in
dispute and therefore open to proof or disproof. A fact which is formally admitted
ceases to be in issue; evidence to prove such a fact is neither required nor allowed.
In civil cases formal admissions can be made in a number of ways, for example, by
the pleadings or default thereof, in answer to a notice to admit facts, or by agreement
between the parties before or at the trial.

Relevant facts are those from which it is possible to infer the existence or
non-existence of a fact in issue. Evidence of such facts is often referred to as
‘circumstantial evidence’. There are three types of collateral facts, namely:

Facts affecting the credibility of a witness or the weight of evidence;

Facts affecting the competence of a witness; and

Preliminary facts to be proved as a condition precedent to the admissibility of
certain kinds of evidence.

49 Cacoyannis, Evidence; Eliades, The Law of Evidence.
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Types of Evidence
In General

4-77 The types of evidence by which facts are open to proof or disproof are known
collectively as judicial evidence. The types of judicial evidence are as follows:

Oral testimony;
Documentary evidence; and
Real evidence.

Oral Evidence

4-78 Oral evidence is evidence which is given by witnesses usually on oath or
affirmation. Each party to an action will normally call witnesses to support with
their evidence the truth of the allegations contained in the pleadings. The function
of a witness is to inform the court of the facts as he actually perceived them; he
must, as far as possible, avoid stating his opinion.

By way of exception to this general rule, expert witnesses are entitled and bound
to give their opinions. Expert witnesses are people like doctors and engineers who
have specialised knowledge which the ordinary person does not possess, and it is
often necessary for the court to seek their guidance in disputes involving technical
issues.

Witnesses may give evidence about what they have heard just as they may give
evidence about what they have seen; but this proposition is subject to a very
important exception. ‘Hearsay’ evidence is, in general, where it is desired to prove
the truth of some disputed fact, evidence of what was said by some person not
called as a witness, or of what was stated in some document executed by such a
person, and it will not be admitted. The rule against hearsay is usually cast in the
following terms: any statement other than one made by a witness while giving
testimony in the proceedings in question is inadmissible as evidence of the facts
stated.>”

The reason for this rule is said to be that, if such evidence were admitted, there
would be no way of testing its veracity because the speaker or the writer of the
document was not necessarily on oath when he made it and there is no way of
testing the credibility of a person who is not present for cross-examination.

The ‘hearsay’ rule is subject to numerous statutory exceptions which arise from the
obvious necessity of allowing some reported statements to be given in evidence.
Thus, for example, statements made by parties to an action or by their agents which
are against their interests may be given in evidence as admissions because there is
every reason to suppose that when a person makes a statement which is against his
interests it will be true. A large category of ‘declarations of deceased people’ are

50 Lefkaritis Bros v Hadjiconstantinou (1987) 1 CLR 43.
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also permitted to be given in evidence, eg, declarations made by deceased persons
in the ‘course of duty’ and statements by persons since deceased.

It must be stated that the ‘hearsay’ rule only operates where the evidence in question
is sought to be admitted as proof of the truth of the facts stated. There is no
objection to its introduction for any other purpose provided that it is otherwise
relevant, eg, to prove the fact that a debated statement was made.

Documentary Evidence

4-79 Documentary evidence®! is evidence which is contained in documents.

Documents fall into two categories, ie, ‘public’ documents and ‘private’ documents.
Public documents consist of documents made for public reference such as maps and
public registers. Private documents are documents made for private purposes.

All private documents, as a general rule, must be proved before their contents may
be given in evidence; they must be shown to be genuine. Private documents must
usually be produced in the original by the maker of the document if it is attested;
an attesting witness or even a person who merely saw it executed may testify as to
the authenticity of the writing or signature. This is an example of what is called
‘the best evidence rule’, which insists that proof must always be made by the best
means available.

‘Secondary’ evidence (ie, something other than the production of the original) of a
document either in the form of a copy or even in the form of oral evidence as to
the contents may be admissible where it can be shown that for some reason the
original is not available, eg, where it can be proved to have been lost.

Real Evidence

4-80 Real evidence’? is afforded by the inspection of physical objects by the court.

Burden of Proof

4-81 Incivil proceedings, the party who raised an issue bears the burden of proving
the facts in issue. The standard of proof in civil proceedings is proof on a balance
of probabilities.

In criminal proceedings, the general rule is that the burden of proof lies on the
prosecution and is a proof beyond reasonable doubt. Where the burden of proof
lies on the accused, the standard of proof in criminal proceedings is proof on a
balance of probabilities. No evidence is required to establish the following facts:

Formal admissions;

51 Aphrodite Matches Co v Ioannides Ltd (1983) 1 CLR 553.
52 Teklima v A P Lanitis (1987) 1 CLR 614; Ioannides v Kyriacou (1988) 1 CLR 639.
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Judicial notice; and
Presumptions (presumptions of law and of fact).

Privilege

4-82 A party is entitled to claim privilege in certain instances and he may refuse
to answer questions or to produce documents sought by the other party during
discovery. There are three forms of privilege, namely:

Privilege which attaches to communications made ‘without prejudice’;
Privilege against self-incrimination; and
Legal professional privilege.

4-83 A party entitled to claim privilege may waive it. Legal professional privilege
covers confidential communications between the client and the legal adviser, the
purpose of which was to request or provide legal advice.

Production and Admission of Evidence

4-84 The production and admission of evidence is regulated by the Law of
Evidence of 1946,%3 which incorporated the rules of evidence applicable in England
before 5 November 1914 with some minor amendments which had been effected
since then.

There are some moves in the office of the Attorney General of Cyprus to amend
the law of evidence to bring it into line with the existing law of evidence in
England.>* A bill also is pending before the Legal Affairs Committee of the House
of Representatives for the enactment of a new Evidence Law.

Judgment

4-85 Judgments are usually reserved and, therefore, are often delivered in writing.
They are accompanied by reasons in support of the decision which has been reached
by the court. The reasons will specify the findings of fact and the relevant principles
of law and state how the law was applied to the facts to arrive at the court’s
judgment.

In a monetary judgment involving a contract, it is usual for the court to award
interest as provided for in the contract up to the date of judgment. Otherwise,
interest from the date of judgment is given in accordance with the relevant
legislation. The normal rule is that a successful litigant is awarded an order for
costs to be paid by an unsuccessful litigant.

53 Law of Evidence of 1946, Cap 9.
54 Stavrinakis, ‘Codification and Revision of Law of Evidence’, Cyprus Law Tribune
(1993), vol 1, at p 125.
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Appeals

4-86 An appeal is an application to a superior court to reconsider a determination
by a lower court. Strict time limits exist for the lodging of an appeal. A notice of
appeal against a judgment on the merits must be filed within 42 days from the date
of the judgment.

An appeal against an interlocutory judgment or decision must be filed within 14
days from the date of the judgment or decision.

Enforcement of Domestic Judgments

4-87 A litigant who obtains a judgment does not thereby automatically obtain the
remedy sought in the proceedings. The courts have powers to enforce compliance
by parties who fail to obey judgments and orders made against them. Domestic
judgments can be enforced by:

Writ of movables;

Garnishee proceedings;

Registration of a charging order over the immovable property of the judgment
debtor or over his chattels (eg, shares);

Writ of delivery of the goods ordered to be delivered to the judgment creditor;
Writ of possession of the land ordered to be delivered to the judgment creditor;
Committal for breach of an order or undertaking;*’

Writ of sequestration; and

Bankruptcy proceedings against the judgment debtor.

Enforcement of Domestic Arbitration Awards

4-88 In Cyprus, all matters relating to arbitration are governed by the provisions
of the Arbitration Law.*® In order for a dispute to be referred to arbitration, the
agreement between the parties to an action must contain an arbitration clause.
Section 8 of the Arbitration Law empowers the court to stay any legal proceedings
commenced in any court if any party to an arbitration agreement, or any person
claiming through or under him, commences legal proceedings in any court against
any other party to the arbitration agreement.

This power is, however, discretionary, and the court will not exercise it if it is
satisfied that there are good and sufficient reasons why the matter should not be

55 Committal for breach means that the person in breach is sent to prison for a period of
time. Alternatively, the court has the power to impose a fine or confiscate a security
lodged.

56 Arbitration Law, Cap 4.
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referred to arbitration in accordance with the arbitration agreement. The arbitration
court is a private tribunal of the parties’ own choice.

The arbitration award can be enforced by registration and recognition as a court
judgment. This can be effected by an application by summons filed by the judgment
creditor with the Registry of the Court of the District where the judgment debtor
has his residence.

The judgment debtor can oppose the registration and enforcement of the arbitration
award by raising limited grounds of defence concerning the validity of the award.
As soon as the arbitration award is finally registered and recognised as a court
judgment, it can be executed by the same methods as the court judgments.

Enforcement of Foreign Judgments and Arbitration Awards

4-89 The enforcement of foreign judgments and arbitration awards in Cyprus is
dealt with in Chapter 5.



CHAPTER $

Enforcement of Foreign Judgments
and Arbitration Awards

Andreas Neocleous and Sotiris Pittas

Introduction

5-1 Cyprus has adopted the Anglo-Saxon legal system, which allows most English
cases to be cited in Cypriot courts. Under certain conditions, the cases are treated
as binding but, in most instances, they are used as guidelines. Being a Common
Law jurisdiction and having codified important areas of substantive law, Cyprus
applies English Common Law principles where there is no Cypriot legislation in
force.

The Cypriot government does not have a formal policy towards the recognition
and enforcement in Cyprus of foreign judgments. The question of whether a foreign
judgment will be recognised and enforced in Cyprus is determined solely by the
criteria set out in the relevant legislation (if applicable to the judgment in question)
and by the principles of Common Law if the judgment lies outside the ambit of the
legislation.

The prevailing attitude of the Cypriot courts, in general, is to assist in the
enforcement of foreign judgments, provided that the following requirements are
met:

The foreign judgment has been issued by a court which has jurisdiction in
accordance with the Cypriot rules in the conflict of laws;

The enforcement of the foreign judgment will not injure Cypriot public policy;
The foreign judgment has been made on merit and not according to procedure;
The foreign judgment has not been obtained by fraud; and

The proceedings which led to the issue of the foreign judgment were not contrary
to natural justice.

5-2 There is no unified system in Cyprus for the enforcement of foreign judgments.
A judgment of a court of a foreign country has no direct operation in Cyprus, but
it may be enforceable by action or counterclaim at Common Law or under statute,
or it may be recognised as a defence to an action or as conclusive of an issue in an
action.

A foreign judgment may be enforceable under statute by the process of registration.
On the other hand, a judgment creditor seeking to enforce a foreign judgment in
Cyprus at Common Law cannot do so by direct execution of judgment; he must
bring an action on the foreign judgment.
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Enforcement at Common Law

In General

5-3 A judgment creditor seeking to enforce a foreign judgment in Cyprus at
Common Law must bring an action on the foreign judgment. As soon as he files
the action (a specially endorsed writ), he can apply for summary judgment under
Order 18 of the Civil Procedure Rules on the ground that the defendant has no
defence to the claim and, if his application is successful, the defendant will not be
allowed to defend. Alternatively, the judgment creditor, instead of filing an action
on the foreign judgment, may file an action relying on the facts which created the
cause of action on which the foreign judgment was issued.

It was decided, however, by the Supreme Court! that, if the foreign judgment is
capable of registration, it cannot be enforced by a Common Law action on the
judgment.

Procedure for Enforcement

5-4 The action on the judgment commences with a writ, which may either be
generally endorsed with a statement of the nature of the claim or, more usually,
will have a statement of the plaintiff’s claim endorsed on it.?

The statement of claim will set out details of the judgment sought to be enforced
and will usually include a plea that the court has jurisdiction over the defendant.
The writ will claim the amount of the judgment debt or the equivalent in Cyprus
pounds at the time of payment.® In the case of a defendant resident outside the
jurisdiction, the court has the power to give leave to issue the writ and order service
of the claim outside the jurisdiction.

Summary Judgment

5-5 A defendant is obliged to acknowledge service of the writ within 14 days from
the date of service (in the case of a writ served within Cyprus) by filing a
Memorandum of Appearance. In the event that the defendant gives notice of
intention to defend and subject to a statement of claim having been served, the

1 A Constantinou v Ekdotiki Eteria Demokritos Ltd and Another, Civil Appeal Number
8578, 23 February 1996.

2 If the writ is not so endorsed, the statement of claim must be served 14 days after the
defendant has acknowledged service of the writ or such longer time as the court may
allow.

3 The statement of claim also may include a claim for interest. If the foreign judgment
makes no provision for interest, the judgment creditor is entitled to claim the legal interest
of eight per cent per annum on the judgment debt since the date of filing of the writ of
summons.
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plaintiff may then apply for summary judgment under Order 18 of the Civil
Procedure Rules on the ground that the defendant has no arguable defence to the
claim.

The application is made by summons supported by an affidavit sworn by or on
behalf of the plaintiff. The affidavit must:

Verify the facts on which the claim or the part of the claim to which the
application relates is based; and

Contain a statement of the deponent’s belief that there is no defence to the claim
or the part thereof in respect of which the application is made.

5-6 The application, a copy of the supporting affidavit, and any exhibits attached
thereto must be served on the defendant.

At the first hearing of the application, the defendant has the right to object to the
application and the court will direct him to file his written opposition and will set
the application for hearing.

It is necessary for the defendant to demonstrate that he should be given leave to
defend the proceedings. This evidence is almost always given by affidavit in which
the defendant must satisfy the court that there is an issue or a question in dispute
which should be tried or that, for some other reason, there ought to be a trial.

The particular defences likely to be raised are either that the foreign court did not
have jurisdiction over the defendant or that the foreign judgment was obtained by
fraud.

An allegation that a foreign judgment was obtained by fraud is sufficient to entitle
the defendant to leave to defend unless it is obvious that the allegation of fraud is
frivolous.

If the defendant raises an arguable defence, the court will give him leave to defend
the action. In the case of a defence which the court regards as ‘shadowy’ or lacking
in substance, the court may make the grant of leave to defend subject to conditions
(often, the payment into court of all the whole sum claimed). If the court finds that
there is no triable issue, it will give judgment for the plaintiff.

The defendant may appeal to the Supreme Court as of right against an order
refusing leave to defend and both the defendant and plaintiff may appeal as of right
against an order granting conditional leave to defend.

Trial of the Action
5-7 In the event that leave to defend is given, the court will give directions for the
trial of the action.

There will be an exchange of pleadings. The defendant will serve a defence, and
the plaintiff will then reply to the defence.
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Enforcement under Statute

In General

5-8 Generally, Cyprus follows the adversarial system of Anglo-Saxon Common
Law. The supreme law of the land is the Constitution of 1960, within the boundaries
of which both civil and criminal justice are dispensed. In brief, the Constitution,
which established Cyprus as an independent state, reproduced the provisions of the
European Convention on Human Rights and Fundamental Freedoms.*

Many aspects of the litigation process, including procedural matters, are similar, if
not identical, to the provisions pertaining in England. The Courts of Justice Law
of 1960 is the basic legislation under which, in accordance with the Constitution,
the structural system of the courts was founded. According to section 29 of the
1960 Law,’ each court, in its civil jurisdiction, must apply the Constitution and the
laws enacted thereunder, including all laws which have continued to be in force
under article 188 of the Constitution referred to below, the Common Law, and the
principles of equity, as well as all laws of the United Kingdom and Northern Ireland
which were in force in Cyprus immediately before the date of independence, unless
they are repugnant to the Constitution or any law made thereunder.®

Article 188 of the Constitution provides that all laws in force as at the date of
commencement of the Constitution will remain in force but will be construed and
applied with such modification as may be necessary to bring them into conformity
with the Constitution. A foreign judgment may be enforceable in Cyprus under
statute by a process of direct registration. The statutory system, if applicable and
successfully employed, will result in practically all foreign judgments being treated
as judgments of the Cypriot courts. These, unlike the Common Law foreign
judgments, will have direct operation in Cyprus.

Article 169 of the Constitution provides that conventions or treaties relating to
commercial matters, economic cooperation, and modus vivendi that Cyprus may
ratify will, on the basis of reciprocity, have superior force over domestic law.

Legislation Regulating Registration of United Kingdom Judgments

5-9 The registration of judgments obtained in the United Kingdom is governed by
the Foreign Judgments (Reciprocal Enforcement) Law” (and the rules made there-
under by means of an Order in Council under section 3). The Law is modelled on

4 See also Chapter 2.

5 Courts of Justice Law 1960, s 29(1), providing that each court, in exercising its civil and
criminal jurisdiction, shall apply the Common Law and the principles of equity.

6 Constitution of Cyprus, art 188(1), providing that *. . . each law which as at the date of
the commencement of the Constitution is in force shall continue to be in force after that
date until it is amended or abolished by any law enacted according to the Constitution’.

7 Foreign Judgments (Reciprocal Enforcement) Law, 1935, Cap 10.
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the corresponding English statute, the Foreign Judgments (Reciprocal Enforcement)
Rules,® and the Maintenance Orders (Facilities for Enforcement) Law of 1921.

In effect, the Foreign Judgments (Reciprocal Enforcement) Law of 1935 is applicable
only to judgments obtained in England and Wales, Scotland, and Northern Ireland,
and the 1921 Law applies to maintenance orders issued by the courts in England
and Wales.

Bilateral Treaties

5-10 Cyprus is bound by the following bilateral treaties,’ relating to the recogni-
tion and enforcement of foreign judgments:

Agreement between the Republic of Cyprus and the German Democratic
Republic on Legal Assistance in Civil and Criminal Matters;!0

Agreement between the Republic of Cyprus and the Czechoslovak Socialist
Republic on Legal Assistance in Civil and Criminal Matters;!1

Agreement between the Republic of Cyprus and the Hungarian People’s Repub-
lic on Legal Assistance in Civil and Criminal Matters;!2

Agreement between the Republic of Cyprus and the Republic of Greece on Legal
Assistance in Civil, Commercial, Family, and Criminal Matters;!3

Agreement between the Republic of Cyprus and the People’s Republic of
Bulgaria on Legal Assistance in Civil and Criminal Matters;'4

Agreement between the Republic of Cyprus and the Syrian Arab Republic on
Legal Assistance in Civil and Criminal Matters;'’

Agreement between the Republic of Cyprus and the Union of Soviet Socialist
Republics on Legal Assistance in Civil and Criminal Matters;!é

Agreement between the Republic of Cyprus and the Socialist Federal Republic
of Yugoslavia on Legal Assistance in Civil and Criminal Matters;!”

Agreement between the Republic of Cyprus and the People’s Republic of China
on Legal Assistance in Civil and Criminal Matters;!$ and

8 Foreign Judgments (Reciprocal Enforcement) Rules, Cap 16.
9 Mavrommatis ‘Succession of States in respect of Treaties and the practice followed by
Cyprus’, Cyprus Law Tribune (1990), vol 1, at p 117.

10 Law 5 of 1984. After the unification of the two German states, the fate of this agreement
is uncertain, as the Federal Republic of Germany has yet to ratify it.

11 Law 68 of 1982.

12 Law 7 of 1983.

13 Law 55 of 1985.

14 Law 18 of 1984.

15 Law 160 of 1984.

16 Law 172 of 1986. After the dissolution of the Union of Soviet Socialist Republics, the
agreement was ratified by the Russian Federation, Ukraine, and Belarus.

17 Law 179 of 1986. Since the dissolution of the Socialist Federal Republic of Yugoslavia,
only Serbia and Montenegro have ratified the agreement.

18 Law 19 (III) of 1995.
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Agreement between the Republic of Cyprus and the Republic of Poland on
Legal Assistance in Civil and Criminal Matters.!?

Multilateral Treaties

5-11 Cyprus is a signatory to the following multilateral conventions relating to
the recognition and enforcement of foreign judgments:

The Convention on the Recognition and Enforcement of Foreign Judgments in
Civil and Commercial Matters and Supplementary Protocol thereto;20

The Convention on the Recovery Abroad of Maintenance (Ratification);2!
The European Convention on the Recognition and Enforcement of Decisions
concerning the Custody and/or Restoration of Custody of Children;22

The European Convention on the Recognition and Enforcement of Foreign
Arbitral Awards;23 and

The European Convention on the Recognition and Enforcement on Certain
International Aspects of Bankruptcy.2*

Registration

5-12 An application for registration of a foreign judgment may be made if:

The judgment is final and conclusive between the parties;

There is a sum of money payable under it which is not for tax or a similar charge
or in respect of a fine or penalty;

The application is made within six years of the judgment being given or an appeal
adjudged;

The judgment is unsatisfied, at least in part; and

The judgment is capable of execution in the original foreign court.

19 Law 10 (III) of 1997.

20 Law 11 of 1976. Article 21 of the Convention states that decisions rendered in one
contracting state will not be recognised or enforced in another contracting state, in
accordance with the provisions of the Convention, unless the two states, being parties
to the Convention, have concluded a supplementary agreement to this effect. Despite the
fact that Cyprus ratified the Convention on 12 March 1976, the Cypriot government
has not entered into a supplementary agreement with any contracting state to the
Convention and, consequently, the Convention cannot be utilised as a system for the
registration of foreign judgments. See Sea-Land Service Inc v Jaguar Lints Limited
(1993), 1 CLR 1, where it was held that the Convention could not be utilised for the
registration and enforcement in Cyprus of a judgment issued by the Dutch courts due to
the lack of any supplementary agreement between the two states.

21 Law 50 of 1978.
22 Law 36 of 1996.
23 Law 84 of 1979.

24 Law 36 (III) of 1993. Contracting States to this Convention are the member states of the
Council of Europe and, until now, no rules have been passed to govern its procedural
enforcement.
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5-13 A foreign judgment will be deemed to be final and conclusive even though
an appeal may be pending against it or it is subject to such an appeal.

Procedure for Registration

5-14 A judgment creditor may petition ex parte the court within a time limit of
six years from the date of the judgment or the decision on appeal and have it
registered in the District Court either where the debtor resides or where any
property to which the judgment relates is situated. There are certain prerequisites
which must be fulfilled before the judgment can be registered and these include:

Filing an affidavit in support of the application; and

Exhibiting a certified copy of the judgment issued by the original court, authen-
ticated by its seal, together with a Greek translation certified as correct either by
a diplomatic or consular agent or by a sworn translator or by any person so
authorised.

5-15 If the judgment was rendered by default, the originals or certified true copies
of the documents are required to establish that the summons was duly served on
the defaulting party. The allegations required to be shown in the affidavit in support
of an application to register a foreign judgment are to the effect that:

The applicant is entitled to enforce the judgment;

As the case may require, either at the date of the application the judgment has
not been satisfied or, if the judgment has been satisfied in part, an amount
remains outstanding;

At the date of the application, the judgment can be enforced by execution in the
country of the original court; and

If the judgment was registered, that registration would not be or be liable to be
set aside under the statute.

5-16 The amount of interest, if any, which under the law of the country of the
original court has become due under the judgment up to the time of registration
also must be shown. Where the sum payable under the judgment is expressed in a
currency other than the currency of Cyprus, the affidavit must also state the amount
which the sum represents in the currency of Cyprus, calculated at the rate of
exchange prevailing at the date of the judgment. There must be exhibited to the
affidavit:

The judgment or a verified, certified, or otherwise duly authenticated copy,
together with such other documents as may be required to show that, according
to the law of the state in which it has been given, the judgment is enforceable
and has been served;
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In the case of a judgment in default, the original or a certified true copy of the
document which establishes that the party in default was served with the
document instituting the proceedings or with an equivalent document;2’

A translation into Greek, certified by a notary public or a person qualified for
the purpose in one of the contracting states, or authenticated by an affidavit;
and

Such other evidence as may be required, having regard to the provisions of the
Order in Council extending the law to the country of the original court.

5-17 Where the necessary documents are not provided, the court may fix a time
for production or accept equivalent documents or dispense with production. A copy
of the foreign judgment will be deemed to be a true copy (unless the contrary is
proved) if it is duly authenticated, ie, it bears the seal of the court or is certified as
a true copy by a judge or officer of the court.

Once the prerequisites are satisfied, the court may give leave to register the judgment
in Cyprus where the order is drawn up and on which a period is stated allowing
the judgment debtor to apply to have the registration set aside. The order must
contain a period of notification, and execution of the judgment may not be issued
until after the expiration of that period.

The order need not be served on the debtor, but notice in writing of the registration
(disclosing full particulars and informing him of his right to have the registration
set aside) must be served on him by the same method of service as used for a writ
of summons.

Application to Set Aside Registration

5-18 The judgment debtor, within the period stated in the order issued ex parte
by the court, may proceed to file an application to have the registration set aside
in the following cases:

The foreign judgment is not a judgment within the meaning of the Foreign
Judgments Law or the original judgment was registered in contravention of the
Law;

The original court had no jurisdiction;

The judgment debtor as defendant in the original court did not receive notice of
the proceedings to enable him to defend and did not appear;

The original judgment was obtained by fraud;

25 A foreign judgment granted by default is not treated differently from any other kind of
judgment so long as an affidavit of proper service is provided and the defendant has had
the opportunity to defend.
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The enforcement of the original judgment would be contrary to Cypriot public
policy; or

The rights under the original judgment are not vested in the person applying for
registration.2¢

5-19 The registering court must set aside the registration if one of the aforesaid
prerequisites of the law is met. In the following cases, the registering court has
discretion whether or not to set aside the registration:

If it is satisfied that, prior to the date of the original judgment, the matter in
dispute in the original court was finally and conclusively determined by a court
having jurisdiction in the matter; or

An appeal is pending or could be brought, in which case the judgment debtor
could be given a specified time to have the appeal heard.2”

Recognition as a Defence

5-20 Apart from the enforcement of a foreign judgment by a plaintiff, the situation
may arise where a defendant to an action in Cyprus claims that a foreign court has
previously determined the plaintiff’s claim adversely and that the foreign judgment
should be recognised.

The defendant in such a situation will argue that the judgment of the foreign court
should be recognised as a defence to the plaintiff’s claim which has been determined
by the foreign judgment. This defence is based on the doctrine of estoppel per rem
judicatam. There are two ways in which this estoppel may arise in Cyprus law.?

The first is a ‘cause-of-action’ estoppel, ie, a judgment which negated the plaintiff’s
cause of action. There also is a second, broader form of estoppel, generally known
as an ‘issue estoppel’. To create an issue estoppel the following requirements must
be satisfied:

The judgment relied on must be issued by a court of competent jurisdiction, and
must be final, conclusive, and on the merits;

The parties in the earlier action relied on as creating the estoppel, and those in
the later action in which that estoppel is raised, must be the same; and

The issue in the later action must be the same issue as that decided by the
judgment in the earlier action.

26 Foreign Judgments (Reciprocal Enforcement) Law, 1935, Cap 10, s 6.

27 The discretion of the registering court in this case is exercised with caution.

28 Williams & Glyn’s Bank Ltd v The Ship Maria, Adm Action Number 59/82 of 28
February 1992; Demetriou v Hilides and Others (1980) 1 JSC 211; Theori v Maroulla
Djoni (1984) 1 CLR 296.
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5-21 A claim for issue estoppel arising out of foreign proceedings will be recog-
nised by the Cypriot courts if, after careful consideration of the material before the
foreign court, there appears to have been a full contestation and a clear decision
on the issue.

Other Aspects
Jurisdiction

5-22 The original court will be deemed to have had jurisdiction if:

In an action in personam, the judgment debtor (a) submitted to the jurisdiction
voluntarily, other than for the purpose of protecting or obtaining the release of
the property seized or threatened to be seized, (b) was the plaintiff in, or
counterclaimed in, the proceedings in the original court, (c) had agreed to submit
to the jurisdiction of the original court, (d) was resident, or as a company had
its principal place of business in the original country, or (€) had an office or place
of business in the original country and the original proceedings were in respect
of a transaction effected by that office or place;

In a judgment given in an action of which the subject matter was immovable
property or in an action in rem of which the subject matter was immovable
property, the property in question was, at the time of the proceedings in the
original court, situated in the country of that court; or

In a judgment given in any action other than those stated above, the jurisdiction
of that court is recognised by Cypriot law.

The original court will not be deemed to have had jurisdiction if:

The subject matter of the proceedings was immovable property in another
jurisdiction outside the country of the original court; or

The filing of the proceedings in the original court was in breach of an agreement
to resolve that dispute other than by a court action in that jurisdiction, except
where the judgment debtor (a) submitted to the jurisdiction voluntarily, other
than for the purpose of protecting or obtaining the release of the property seized or
threatened to be seized, (b) was the plaintiff in, or counterclaimed in, the proceedings
in the original court, (c) had agreed to submit to the jurisdiction of the original
court, or where the jurisdiction of that court is recognised by Cypriot law; or
The judgment debtor was by the rules of public international law entitled to
immunity from the jurisdiction of the original court and did not submit to that
jurisdiction.

Fraud

5-23 A judgment of a foreign court obtained by fraud, either on the part of the
court or on the part of the party seeking to enforce it, will not be recognised in a
Cypriot court. The foreign judgment cannot be enforced by an action or counter-
claim at Common Law or under statute or be recognised as a defence to an action
or as conclusive of an issue in an action.
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This principle gives more scope to the judgment debtor to re-open allegations of
fraud than would be the case if the debtor was merely seeking to set aside a judgment
of a Cypriot court. A Cypriot judgment may be set aside on the grounds of fraud
only if the plaintiff could put forward fresh evidence which can be produced with
reasonable diligence and which is such that, if it is put forward at the trial, it will
probably cause a different conclusion to be reached.

Natural Justice — Due Process

5-24 It is necessary that the foreign court proceedings conform to the foreign
procedural law. Moreover, they should in any event respect the basic principles of
due process as reflected in the Cypriot procedural law. One of the requisites of due
process is that the foreign court proceedings should be understood by the defendant.

If the defendant is unable to understand the language used by the court, he must
be informed through the translation of documents and the use of an interpreter.
The due process requirement is most crucial for foreign default judgments. The
Cypriot judge will always examine whether the defaulting party has been duly
summoned to appear. The defendant should have been aware of the claims filed
against him and have had full opportunity to be heard and defend himself.

The enforcement of a foreign judgment may be impeached if the proceedings in
which the judgment is obtained were opposed to natural justice. Thus, if the foreign
court failed to adhere to the audi alteram partem rule by refusing to hear the
defendant, any resulting judgment might be successfully set aside in Cyprus.?’

Public Policy

5-25 A foreign judgment is impeachable on the grounds that its recognition or
enforcement would be contrary to Cypriot public policy. There is no legislative
provision in Cyprus which defines the concept of public policy.

It must be defined, however, as meaning the totality of values, perceptions, and
ideas on which the ethical, financial, and political order which regulates Cypriot
society is based from time to time.3°

Ancillary Relief and Execution Injunctive Relief

5-26 This section is intended to demonstrate how these remedies may be operated
for the benefit of a person seeking recognition by statutory rather than Common
Law methods of recognition although, needless to say, they are remedies of potentially
general application.

29 Abapittas v Roc-Chik Ltd (1968) 1 CLR 1; Hassidoff v Sandi and Others (1970) 1 CLR
220.

30 Pilavachi & Co. Ltd v International Chemical Co Ltd (1965) 1 CLR 97; Isaia, Diomedes
v Ktimatiki Eteria Kleanthis Englezos Lid (1974) 11 JSC 1114.
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If the case is appropriate for injunctive relief because it is believed that the only
available assets of the judgment debtor are at risk of dissipation, an injunction may
be sought simultaneously with or after the application to register the judgment.

When the judgment debtor is a Cypriot national or a local Cypriot company, an
injunction can be obtained only against their immovable property and not against
its movables, save in the case that the specific asset or chattel is the subject of the
foreign proceedings.

In the case of foreign nationals or of international Cypriot companies (which are
fully controlled and managed by foreign nationals), injunctive relief can be obtained
against any asset they have within the jurisdiction of the Cypriot courts. The
Cypriot courts do not have jurisdiction to issue injunctions with extra-territorial
effects.’!

An injunction according to section 30 of the Merchant Shipping (Registration of
Ships, Sales, and Mortgages) Law, 196332 cannot be obtained against a Cypriot
shipping company blocking and/or mortgaging and/or deleting its vessel from
the Cyprus Ship Registry if the judgment creditor does not have an interest in the
vessel himself and he is a mere creditor.??

Execution

5-27 All the methods of execution of Cypriot court judgments are available. The
most usual ones are the following:

Writ of fieri facias;

Garnishee proceedings;

Charging order;

Appointment of receiver;

Order of committal; and

Order of sequestration.

5-28 In addition, the judgment debtor may be summoned to be examined as to
the whereabouts of his assets and existence of debts. In the case of a corporate body,
an officer may be summoned. It is not unusual for winding-up orders in respect of
companies and bankruptcy in the case of individuals to follow after a writ of fieri
facias returns unexecuted on the ground of lack of movable assets. The filing of an
appeal does not prevent the execution of a judgment.

The domestic judgment is regarded as final for execution purposes, even when an

appeal is pending, unless a special order for a stay of execution is made by the court.
It should be observed that appeals can be made only on a point of law and generally

31 Courts of Justice Law, Law 14 of 1960, s 32; Pastella Marine Co. Ltd v National Iranian
Tanker Co Ltd (1987) 1 CLR 583.

32 Law 45 of 1963.

33 Pastella Marine Co Ltd v National Iranian Tanker Co Ltd (1987) 1 CLR 583.
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will concern the right of the foreign court to exercise jurisdiction on the question
of whether the foreign court has complied with the requirements of registration.
No leave to appeal is required, and either the plaintiff or the defendant may appeal
as of right.

Interest

5-29 Once registered, the judgment takes effect as a judgment of a Cypriot court.

The order for registration will include interest due under the law of the foreign
country as at the date of registration and interest also will accrue under Cypriot
law at the current rate of eight per cent per annum.>*

Legal Costs

5-30 Costs are normally awarded to the successful party. Such an award will be
subject to taxation by the court’s taxing master who is the Registrar of the
registering court.

The claimant’s itemised bill of costs is presented to the Registrar who, after hearing
the arguments of both sides, taxes the costs. Current practice indicates that 60 to
70 per cent of the costs claimed are awarded. The court fees are set by regulations
and are as follows:

Filing the petition to register the judgment, CY £3.50;
Swearing the supporting affidavit, CY £1; and
Each exhibit, CY £0.10.

5-31 In litigious matters, the minimum charges (which are comparatively low by
international standards) are determined by the Rules of the Supreme Court and
they are usually observed by the legal profession. In straightforward cases, law
firms will apply those charges but, in cases of complexity, they may charge on
an hourly basis (CY £50 to CY £150 per hour) or on the basis of a special retainer.
A Cypriot lawyer is not permitted to enter into a contingency fee agreement.

Arbitration Awards

In General

5-32 Arbitration awards® are enforceable on the basis of the Cypriot Law on
International Arbitration3® and the Convention on the Recognition and Enforce-
ment of Foreign Arbitral Awards of the United Nations of 1958 (the New York

34 Law 102 (1) of 1996.

35 P L Cacoyannis & Co and Andreas Neocleous & Co, Cyprus: An Ideal Centre for
International Commercial Arbitrations.

36 Law 101 of 1979.



118 INTRODUCTION TO CYPRUS LAW

Convention).>” As a contracting state to the New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards, Cyprus is bound to
enforce awards made in foreign states which are contracting parties to that
Convention.?®

The most important aspect of the Cypriot Law on International Arbitration is the
fact that the intervention of the courts is minimised. Only in those instances
specifically mentioned by the Law are the courts entitled to intervene. Prior to the
delivery of the award:

The court will appoint an arbitrator/s if one of the parties or the party-appointed
arbitrators fail to do so;

If the tribunal dismisses a challenge against an arbitrator, the court will deal with
the challenge;

The court will decide on the termination of an arbitrator’s mandate if he fails to
discharge his duties or is guilty of undue delay in doing so; and

The court may review a ruling of the tribunal that it has jurisdiction to deal with
the matter.

5-33 After delivery of the award, the court may set aside an award or refuse
recognition or enforcement on the grounds of:

Incapacity of the parties;

Invalidity of the arbitration agreement;

Lack of proper notice or denial of a party’s right to present his case;

Lack of jurisdiction of the tribunal;

Defective composition of the tribunal;

The subject matter of the dispute not being capable of settlement by arbitration
under the law of Cyprus; and

The award is contrary to the public order of Cyprus.

5-34 It was decided by the Supreme Court?® that an arbitration award obtained

in England and made a judgment in the High Court of Justice in England does not
come within the definition of a ‘judgment’ in section 2 of the Foreign Judgments

37 Law 84 of 1979.

38 The signatories are the following states: Algeria, Antigua and Barbuda, Argentina,
Australia, Austria, Bahrain, Belgium, Benin, Botswana, Bulgaria, Burkina Faso,
Byelorussia, Cameroon, Canada, Chile, China, Columbia, Costa Rica, Carba, Cyprus,
Czech Republic, Democratic Kampuchea, Denmark, Djibona, Dominica, Ecuador,
Egypt, Finland, France, Germany, Ghana, Greece, Guatemala, Haiti, Holy See, Hungary,
India, Indonesia, Ireland, Israel, Italy, Japan, Jordan, Kenya, Kuwait, Lesotho, Luxembourg,
Madagascar, Mexico, Monaco, Morocco, The Netherlands, New Zealand, Niger,
Nigeria, Norway, Panama, Peru, The Philippines, Poland, Republic of Korea, Romania,
Russia, San Marino, Singapore, Slovak Republic, South Africa, Spain, Sri Lanka,
Sweden, Switzerland, Syrian Arab Republic, Thailand, Trinidad and Tobago, Tunisia,
Ukrainian SSR, United Kingdom, United Republic of Tanzania, United States, Uruguay,
and Yugoslavia.

39 Madina Maritime SA v S Ch Jeropoulos & Co Lid (1984) 1 CLR 841.
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(Reciprocal Enforcement) Law and cannot be registered in Cyprus.*® Such
arbitration awards will be registered and enforced in Cyprus according to the
relevant law.

Procedure for Enforcement

5-35 The enforcement of a foreign arbitration award can be effected by the filing
of an application by summons by the judgment creditor, requesting the recognition
and the enforcement of the award.

The application must be served on the debtor and must be supported by an affidavit
with the following documents stated in article IV of the New York Convention
attached:

A duly authenticated original award or a duly certified copy thereof; and
The original agreement referred to in article II of the Convention or a duly
certified copy thereof.

5-36 If the award or agreement is not drafted in the Greek language (which is one
of the official languages of Cyprus), the applicant judgment creditor must produce,
together with the documents stated above, a translation of it into Greek which must
be certified by an official or sworn translator or by a diplomatic or consular agent.

The summons must be served on the judgment debtor who has the right to appear
at the first hearing of the application and to oppose the registration of the award.
If the judgment debtor opposes the registration of the award, the court will direct
him to file his written opposition stating the grounds for non-registration of the
award.

The grounds for attacking the validity of an award are stated in article V of the
Convention and are the following:

The parties to the agreement referred to in article II were, under the law
applicable to them, under some incapacity, or the said agreement is not valid
under the law to which the parties have subjected it or, failing any indication
thereon, under the law of the country where the award was made;

The party against whom the award is invoked was not given proper notice of
the appointment of the arbitrator or of the arbitration proceedings or was
otherwise unable to present his case;

The award deals with a difference not contemplated by or not falling within the
terms of the submission to arbitration, or it contains decisions on matters beyond
the scope of the submission to arbitration, provided that, if the decisions on
matters submitted to arbitration can be separated from those not so submitted,

40 Foreign Judgments (Reciprocal Enforcement) Law, 1935,Cap 10, s 2, provides that
judgment means a judgment or order given or made by a court in civil proceedings or
ajudgment or order given or made by a court in any criminal proceedings for the payment
of a sum of money in respect of compensation or damages to any injured party’.
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that part of the award which contains decisions on matters submitted to
arbitration may be recognised and enforced,;

The composition of the arbitral authority or the arbitral procedure was not in
accordance with the agreement of the parties or, failing such agreement, was not
in accordance with the law of the country where the arbitration took place; or
The award has not yet become binding on the parties, or has been set aside or
suspended by a competent authority of the country in which, or under the law
of which that award was made.

5-37 There also are procedural grounds concerning the requirements of the
Convention for the presentation of the original or authenticated documents
(together with a certified translation), as stated in article IV of the Convention.

There also is the possibility for the judgment creditor to apply for an injunction
freezing the assets of the judgment debtor which are within the jurisdiction of the
Cypriot courts pending the final determination of the application for registration
of the award. The injunction can be applied for by an ex parte application at the
date of the filing of the application for registration of the award.

Execution

5-38 All the methods of execution of Cypriot court judgments are available. The
methods stated above apply, mutatis mutandis, to the execution of foreign arbitra-
tion awards, provided that the courts accept their recognition.



CHAPTER 6

Law on Foreign Investment

Andreas Neocleous

Introduction

In General

6-1 Cyprus has a declared policy of encouraging foreign investment which is
reflected in various laws, regulations, international conventions, and treaties to be
examined in this chapter.

Foreign investment includes investment by non-residents in any of the following
three forms:

Direct investment within Cyprus, ie, participation in an industrial or tourist
project;

Shipping activities through a locally registered company wholly or partly owned
by non-residents; and

Business activities carried on entirely outside Cyprus through a locally registered
international business company, branch, or partnership wholly owned by non-
residents.!

6-2 A number of substantial concessions and incentives coupled with Cyprus’
strategic geographic location, excellent commercial infrastructure, political stabil-
ity, and European-level standard of living are among the factors which have
contributed towards the development of Cyprus as an important international
business centre. In fact, Cyprus, mostly due to its strategic location, has played an
important role as an international or regional business centre throughout history.>

1 Previously known as ‘offshore company’, ‘offshore branch’, or ‘offshore partnership’,
but now ‘international business company’, ‘international business branch’, or
‘international business partnership’. Circular of the Central Bank of Cyprus, EC/D/1/01,
7 January 1999.

2 In his book, British Cyprus, W Hepworth Dixon aptly summarises the situation as
follows: ‘A race advancing on the East must start with Cyprus. Alexander, Richard, and
St Louis took that line. A race advancing on the West must start with Cyprus. Sargon,
Ptolemy, Cyrus, and Haroun-al-Rashid took this line. When Egypt and Syria were of
first-rate value to the West, Cyprus was of first-rate value to the West. Genoa and Venice,
struggling for the trade of India, fought for Cyprus and enjoyed supremacy in the land
by turns. After a new route by sea was found to India, Egypt, and Syria declined in value
to the Western nations. Cyprus was then forgotten, but the opening of the Suez Canal
has restored Cyprus to her ancient pride of place’.
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The encouragement of foreign participation in Cyprus’ economy is a policy which
is strongly endorsed by all official bodies and authorities, as well as by the Cypriot
people themselves. This open and liberal approach has successfully generated a
growing awareness among foreign corporations and individuals of the unique
advantages of using Cyprus as a business base.?

The fact that Cyprus is a booming international business centre also is due in no
small part to Cyprus’ system of administration and its European tradition. Since
the introduction of the first incentives in 1975, the Central Bank has issued more
than 40,000 permits for the registration of International Business Companies
(IBCs) in Cyprus.* To a large extent, the administration system and European
tradition were inherited from the British, who controlled Cyprus before it became
an independent, sovereign republic in 1960.

The Turkish invasion of 1974, which left approximately 37 per cent of the northern
part of Cyprus under Turkish occupation, did little to interrupt the unparalleled
period of growth, prosperity, and commercial expansion which followed inde-
pendence. However, due to the authorities’ expansionary economic policy and the
initiative and enterprising spirit of the private sector, social and political security
continue to form the cornerstone of Cypriot society. Indeed, although the Cyprus
problem has not yet been resolved, the rule of law and political stability in Cyprus
are guaranteed by the efficient functioning of democratic institutions and by
dynamic economic development.

Today, the authorities are demonstrating more clearly than ever before that they
are seriously committed to refining and expanding the legislation and regulations
in terms of which foreign involvement in Cyprus’ economy is secured. Therefore,
an extremely favourable environment for all forms of inward business activity and
international foreign investment has been created to ensure that they enjoy an
infrastructure which has the maximum potential for success and growth.®

3 Saunders and Andreas Neocleous, Cyprus International Tax Planning (2nd ed, 1990);
Demetriades, Cyprus International Tax Planning (1980); Tornaritis, ‘Notes on the Law
of Cyprus relating to Offshore Operations, Shipping Operations, and Shipping Companies,
Foreign Investments in Cyprus and Transit Trade’, Cyprus Law Review (July-September
1984); Saunders, ‘Cyprus’, International Tax Systems and Planning Techniques;
Chrysostomides, The Taxation of Companies in Europe (Cyprus Cap) (1979); The
Economist Intelligence Unit, Cyprus-Malta Country Report, (1st quarter, 1999); Central
Bank of Cyprus, Cyprus — A Guide for International Business Companies (2nd ed, 1999);
Investments Committee of the Institute of Certified Public Accountants of Cyprus,
Offshore Business in Cyprus, Offshore, Shipping, and Foreign (September 1993);
Business Guide to Cyprus (3rd ed); Chrysanthou and Christoforou, Cyprus Offshore
Opportunities and International Tax Planning (April 1999); Andreas Neocleous & Co,
International Business and Investment Guide (Cyprus chapter) (1998).

4 Central Bank of Cyprus, Cyprus — A Guide for International Business Companies (1999).

5 See recent Circulars of the Central Bank of Cyprus and the speech of the Minister of
Finance at the annual general meeting of the Cyprus International Business Association
(CIBA) on 12 April 2000.
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Cyprus compares extremely favourably with similar jurisdictions because of the
numerous advantages which it offers. Many of these advantages are inherent in
Cyprus’ geographical position, while others have been tailored to suit the demands
of foreign investors and international entities. The result is a most attractive
package of incentives which covers every facet of business life.

Prominent among these incentives are straightforward registration procedures,
constructive administrative measures, an impressive range of double-taxation
treaties, and favourable tax and other benefits. However, the authorities have
successfully maintained a balance so that the creation of a favourable commercial
environment has not disturbed the impeccable reputation enjoyed by all interna-
tional businesses in Cyprus. Clearly, the fact that Cyprus is a low-tax jurisdiction
and not a tax haven is material and ensures that these businesses do not attract the
suspicion of foreign revenue or tax authorities.®

The tremendous growth in the number of foreigners participating in the Cypriot
economy is ample testimony to the enormous appeal which Cyprus has to interna-
tional investors. Certainly, there are few locations which are able to offer the same
extensive and wide-ranging incentives that are offered in Cyprus with warmth,
hospitality, and pride.

Stability

6-3 Although located in the often volatile Eastern Mediterranean area, Cyprus is
a centre of democracy and stability where businessmen from all nations are able to
conduct their affairs in a harmonious and friendly environment.

The rule of law is a well-entrenched principle which is endorsed by free elections
and a European-style parliamentary system. In addition, the authorities’ desire to
assist foreign businesses is strengthened by the friendly and enterprising spirit of
the Cypriot people themselves.

Geographical Location

6-4 Cyprus is privileged to enjoy what is possibly one of the most strategic
geographical locations in the world. Cyprus is situated at the crossroads of Europe,
Asia, and Africa and forms a gateway to the oil-rich Arab states and the rest of the
Middle East. It is, therefore, a convenient springboard for business activities in any
of the trade centres located in these areas.

6 International Offshore & Financial Centres Handbook 1999-2000 (1999); International
Offshore & Financial Centres Handbook (1994); Grundy, Offshore Business Centres:
A World Survey (7th ed, 1997); Ginsberg, International Tax Planning — Offshore Finance
Centres and the European Community (1994).
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In addition, Cyprus shares the same time zone as other major centres in the area
and is within easy travelling distance of the rest of Europe and the Middle East.
The international airports at Larnaca and Paphos offer daily flights to all major
destinations in these areas.

Taxation

6-5 All Cyprus international business entities may take advantage of the many tax
benefits which the authorities have designed specifically to provide maximum profit
potential. Chief among these benefits are the low tax rate of 4.25 per cent applicable
to the net profits earned by IBCs, and the total tax exemption for international
partnerships. Foreign personnel enjoy equally favourable tax rates. In addition, tax
incentives have been introduced to attract foreign investment in respect of certain
local companies and projects.

The Council of Ministers of Cyprus has made a commitment to the Organisation
for Economic Co-operation and Development (OECD) to eliminate harmful tax
practices by 2005.

This decision, which is in line with EU accession negotiations and the efforts of
Cyprus to harmonise its legislation with the acquis communautaire and the Code
of Conduct, might have a serious impact on the number of IBCs which are registered
in Cyprus. On the other hand, the gradual abolition of the various tax advantages,
if accompanied by a re-design of the whole international business sector and by the
introduction of new ideas and methods, might lead to further prosperity and
expansion.

In other words, the clearing of the name of Cyprus as a tax haven or as an area of
unfair competition for other EU member states and the improvement of the
standard of its services will enable it to attract quality business, international or
regional, which will be more beneficial to Cyprus and its people.

Double-Taxation Treaties

6-6 Cyprus has concluded double-taxation agreements with more than 40 coun-
tries which provide important tax advantages. Cyprus’ double-taxation treaties
with the Central and Eastern European countries, China, and India contain no
anti-avoidance provisions and IBCs may, therefore, be used beneficially as holding,
licensing, and finance investment vehicles in those countries. Of the treaties now
in force, only Belgium, Canada, Denmark, France, Germany, Sweden, the United
Kingdom, and the United States contain ‘limitation of benefits’ articles.”

7 ‘Limitation of benefits’ articles exclude certain categories of persons or entities or sources
of income which enjoy a preferential tax treatment, such as the IBCs, from having the
benefits of the treaty.
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With the exception of Canada and the United States, which exclude IBCs from all
the provisions of the relevant treaties, in all other treaties, Cyprus international
business companies, albeit denied the reduced rates of withholding taxes, may still
claim the benefit of other treaty provisions, such as the permanent establishment
clause or tax sparing credits. The ‘limitation of benefits’ article contained in the
above treaties only affects the flow of income from those countries to Cyprus and
not income flows from Cyprus to other countries.

Respectability

6-7 While the policy of the authorities has been in favour of assisting and
promoting all business sectors in Cyprus, this has not operated to affect adversely
their respectability or good standing in the eyes of the international business
community. The framework of control placed on most business activities serves to
boost the reputation of all Cyprus-based entities while also allowing them to
operate in an environment which is as free from onerous bureaucratic restrictions
as possible.

In many sectors, no specific legislation has been passed to give international
business entities special advantages or benefits. For this reason, IBCs, international
banking units (IBUs), international captive insurance companies (ICIs), and inter-
national trusts are subject to the same laws and regulations as those pertaining to
their local counterparts and so there can be no suggestion that they operate in
accordance with inferior standards or in an unprofessional manner.?

Registration Procedures

6-8 The procedure for the incorporation of a Cypriot legal entity can be completed
within a period of two weeks at the most and enables the legal entity to start
business forthwith. Applications for registration of captive insurance companies,
international banking units, and shipping companies, as well as all other forms of
international business entities, are favourably considered.

8 The Cypriot authorities are quite protective over Cyprus’ fine reputation as an
international business centre and would take any measure to prevent unfair practices
which may harm the country’s reputation and accountability. Therefore, in relation to
foreign direct or indirect (offshore) investment, it is essential that the potential
shareholders of the entity concerned be known to the Central Bank of Cyprus and that
they submit thereto satisfactory bank references from their home countries. In this way,
the Central Bank is capable of identifying undesirable persons who are usually either
credit unworthy or of dubious character and conduct. Furthermore, and to prevent the
use of the Cypriot market as a vehicle for money laundering, it is required that any
foreign investment carried out in Cyprus be financed through normal banking channels.
Money emanating from an unidentified source would not be acceptable in financing
projects in Cyprus.
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In certain instances, these companies also may be exempt from many of the
regulations applying to their local onshore counterparts, although not to an extent
which will endanger their respectability.

Commercial Infrastructure

6-9 The commercial infrastructure of Cyprus is well developed. It offers a civilized
and respectable environment in which pleasant working and accommodation
conditions are combined with low operational costs and living expenses.

Not only are there many well-qualified lawyers who are experienced in company
law and tax planning, but also a number of international accounting firms are
represented in Cyprus, as well as many engineering, insurance, and trust and ship
management companies. Furthermore, there is an ample supply of university
graduates who are available to work in all sectors of the economy.

The English legal system, practice, and procedures which Cyprus acquired during
the period of British rule are firmly embodied in the fabric of almost every
commercial sector. As these procedures are widely used in most English-speaking
countries and certainly in the majority of former British colonies, they are usually
readily understood by foreigners who have registered Cypriot international com-
panies or are engaged in international tax planning exercises in Cyprus. Although
the official languages of Cyprus are Greek and Turkish, English is spoken by the
majority of the population. It also is a language which is taught extensively in
schools, and it is widely used in commerce, industry, and administration.

Telecommunications in Cyprus are of a very high standard, and Cyprus prides itself
as one of the most developed countries in the world as regards its telecommunica-
tions infrastructure. The incumbent operator’s telephone network is 100 per cent
digitalised. In addition, as part of its commitment to developing Cyprus as a prime
location for e-commerce and Internet-based activities, the Cyprus Telecommunica-
tions Authority (CYTA) is investing heavily in the further upgrading of Cyprus’
telecommunications capabilities.

A public Asynchronous Transfer Mode Network for broadband telecommunica-
tions offering high-speed data, picture, and voice transmission will be available
from 2000. CYTA also continues with the installation of the Synchronous Digital
Hierarchy Network and is set to offer Asynchronous Digital Subscriber Lines for
high-speed Internet access in the near future. These technological developments are
conducive to positioning Cyprus as a leading high-tech centre for low-cost (online)
business.

Cyprus is served by two international airports situated near Larnaca and Paphos.
They handle approximately 360 scheduled flights operated each week by 33
international airlines, as well as flights operated by 28 charter airlines. Cyprus is
rapidly becoming a major international transit station for commercial air
transportation with excellent conditions in the entire region. Seaborne traffic is
served by the two multi-purpose ports of Limassol and Larnaca which are being



FOREIGN INVESTMENT 127

used increasingly as regional warehouse, distribution, and container transhipment
centres. Approximately 100 shipping lines include Cyprus in their regular schedules
to and from six continents. More than 5,500 ships, totalling 15 million net
registered tons, call at Cypriot ports every year.

International Relations

6-10 The fostering and promotion of good international relations with neighbour-
ing states and countries further abroad is an express policy of Cyprus, and every
effort is made to ensure that good relations are maintained with all international
organisations. Cyprus maintains extensive diplomatic relations and is a member of
the United Nations, the Council of Europe, the Commonwealth, the World Bank,
the International Monetary Fund, and the Non-Aligned Group. It also is a signatory
to various international conventions and bilateral cooperation agreements.’

An association agreement was signed in 1972 between Cyprus and the European
Union (EU), which provided for the abolition of all barriers to trade and the
establishment of a customs union in two stages; the first was completed in 1997,
and the second is due to be completed by 2003, by which time the free and
unrestricted movement of industrial and agricultural products between the member
states of the EU and Cyprus, the abolition of all quantitative restrictions, and the
Common Customs Tariff will be fully effective. In July 1990, Cyprus applied for
full membership of the EU; the accession process began in March 1998 and Cyprus
hopes to complete it by 2003.

Exchange Control

6-11 Cypriot international business entities are all exempt from the prevailing
exchange control regulations due to their non-resident classification.

Accordingly, Cyprus is an ideal location for the maintenance, transfer, and conver-
sion of funds which are facilitated by the excellent telecommunication and efficient
international banking services.

Confidentiality

6-12 Confidentiality in all business transactions is an element which the Cypriot
authorities have perfected in respect of the activities of nearly all commercial
sectors. Laws and procedures governing financial and business conduct have been
specifically drafted to ensure that this element is carefully protected and maintained.
Thus, the registration of Cypriot international business entities can be effected
through the appointment of nominees to hold shares on behalf of the beneficial
owners, whose identity remains secret.

9 See Index to the Treaties and Their Status (Republic of Cyprus, 1986); Second Revised
Supplement to the Index to the Treaties and Their Status (Republic of Cyprus, 1992).
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The identity of the beneficial owners need only be disclosed to the Central Bank of
Cyprus, which holds this information in the strictest confidence. Privacy of the
constitution and membership of trusts as well as their transactions and activities is
secured through an absence of registration or reporting requirements, and even the
identity of a settlor may be protected if required.!® In Cyprus, the safeguarding of
the confidentiality of a bank’s customers and their transactions is a cornerstone
of banking policy.

Access to International Markets

6-13 Cyprus-based entities have been increasingly expanding into international
markets. There are already numerous multinational companies operating in
Cyprus, and Cypriot businesses maintain good links with markets abroad.!!

Naturally, the elements of respectability and confidentiality assist in foreign expan-
sion, and this is supported by Cyprus’ international relations.

Low Costs

6-14 The incorporation costs of all Cypriot entities are quite reasonable when
compared with those of other jurisdictions. In addition, all other administrative
and official fees and levies are moderate. While office and living accommodation
is both plentiful and of a high standard, it is not expensive.!> The overheads of all
businesses can, therefore, usually be kept at a conservatively low figure.

Protection of Foreign Investment

In General

6-15 Foreign investors should feel safe as they are offered adequate legal
protection for their investment in Cyprus. Their safety comprises the protection

10 Prevention and suppression of Money Laundering Activities Law, Law 61 (I) of 1996,
as amended by Law 25 (I) of 1997 and Law 41 (I) of 1998.

11 The Council of Ministers, in exercising the powers vested in it by virtue of section 9(3)
of the Aliens and Immigration Law (Cap 105, as amended), issued an order allowing
citizens of the following countries to enter Cyprus for a maximum period of three months
as visitors without a visa: Andorra, Australia, Austria, Bahrain, Belgium, Bolivia, Brazil,
Brunei, Cameroon, Canada, Czech Republic, Columbia, Costa Rica, Croatia, Denmark,
Ecuador, El Salvador, Estonia, Finland, France, Germany, Greece, Guana Islands,
Guatemala, Guyana, Holland, Hungary, Iceland, Ireland, Italy, Jamaica, Kenya, Kuwait,
Latvia, Liechtenstein, Lithuania, Luxembourg, Malaysia, Maldives, Malta, Mauritius,
Namibia, New Guinea, New Zealand, Norway, Papua, Poland, Portugal, Qatar,
Romania, Russia, Seychelles, Sierra Leone, Singapore, Slovakia, Spain, Sri Lanka,
Switzerland, Tanzania, Uganda, United Kingdom, United Arab Emirates, United States,
Vatican, Yugoslavia, Zambia, and Zimbabwe. Government Gazette, Number 3339,
23 July 1999, PI 168/99.

12 According to the Prices and Earnings around the World Survey of the Union Bank of
Switzerland (UBS), Cyprus is among the least expensive jurisdictions.
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of International Investment Law,'3 the protection afforded by the Constitution of
Cyprus, and generally Cypriot domestic law and the protection of the multilateral
and bilateral treaties of Cyprus.'*

International Investment Law

6-16 International investment law!’ is an old branch of international law, and its
objective is to protect the life and property of the international entrepreneurs who
carry on business activities outside the territorial borders of their countries.
International investment law has developed during the 20th century into a system
which tends to protect aliens wherever they come from and irrespective of the
existence of any treaty protection or other relationship between their home country
and the host country.

Most importantly, international investment law aims to create a regulatory frame-
work for the integration and globalisation of the world economy. Cyprus, being an
international business centre, has adopted and embodied'® all generally accepted
concepts and principles of international investment law.

The Constitution of Cyprus
In General

6-17 The Constitution of Cyprus contains provisions for the protection of the
human rights of all persons!” without distinguishing citizens from non-citizens,
or residents from non-residents.

13 ‘Although aliens on entering the territory of another state fall at once within the
territorial sovereignty of the state they enter, nevertheless, they continue to be under
the protection of their home state. By a universally recognised rule of customary
international law, every state has a right of protection of his citizens to which there is a
corresponding duty of every other state to treat foreigners on its territory in accordance
with certain rules and principles. As a consequence of such principles an alien, who
possesses a nationality, cannot be outlawed in foreign countries but must be afforded
protection for his person and property. The home state of such alien has, by its right of
protection, claim on the state which allows him to enter its territory that such protection
should be afforded to him and that the alien should be afforded equality before the law
with the nationals of the receiving state as far as safety of person and property is
concerned.’” Tornaritis, “The Legal Position of Aliens in Cyprus’, Cyprus Law Tribune,
(Issue 3, 1970).

14 Andreas Neocleous, ‘Cyprus’, International Protection of Foreign Investment.

15 Waelde, ‘International Law of Foreign Investments: Towards Regulation By Multilateral
Treaties’, International Business Lawyer (Issue 1, 1999).

16 By being a signatory to almost all international treaties and conventions. Index to the
Treaties and Their Status (Republic of Cyprus 1986) and Second Revised Supplement to
Index to the Treaties and Their Status (Republic of Cyprus, 1997).

17 Part II of the Constitution: Fundamental Rights and Liberties, articles 6-35.



130 INTRODUCTION TO CYPRUS LAW

Of particular importance are the provisions referring to the treatment, the right to
petition and the right to property which will be examined below.!®

Standard of Treatment

6-18 In General. There is no discrimination under the law between foreign and
national investors.'’

Both may expect fair and equitable treatment with regard to their investments,?°
equivalent to those offered to the most favoured nation. Foreign investors are
offered continuous protection and security in Cyprus.

As a natural result of the aforementioned, unjustified discriminatory measures
which could hinder the management of any activities related to investments located
in Cyprus are strictly forbidden.?!

6-19 Regulations. As already established, all persons are equal under the law in
Cyprus. The protection and security afforded by Cyprus, as well as all rights and
freedoms enjoyed by Cypriots, also are afforded to and enjoyed by foreigners?? as

long as they are in Cyprus or are under the jurisdiction of Cyprus.

18 ‘By a universally recognised rule of customary international law, every state has a right
of protection of its citizens to which there is a corresponding duty on every other state
to treat foreigners on its territory in accordance with certain rules and principles. As a
consequence of such principles, an alien who possesses a nationality cannot be outlawed
in foreign countries but must be afforded protection for his person and property. The
home state of such an alien has, by its right of protection, a claim on the state which
allows him to enter its territory that such protection should be afforded to him and that
the alien should be afforded equality before the law with the nationals of the receiving
state as far as safety of person and property is concerned.’ Tornaritis, “The Legal Position
of Aliens in Cyprus’, Cyprus Law Tribune, (Issue 3-4, 1970).

19 Under general international law, fair and reasonable discrimination between aliens and
nationals is almost inevitable and is not prohibited. Discrimination of some kind may
be justified by special circumstances, but unfair fiscal discrimination against aliens is
prohibited. In conventional international law, there are multilateral and bilateral
agreements which include non-discrimination and in various forms most-favoured-nation
clauses. Van Raad, Non-Discrimination in International Tax Law (1986).

20 Article 28 of the Constitution of Cyprus provides: ‘1. All persons are equal before the
law, the administration and justice and are entitled to equal protection thereof and
treatment thereby’. Tornaritis, “The Right of Equality of Treatment and Absence of
Discrimination’, Cyprus Law Tribune (Issue 3-4, 1997).

21 Article 28 of the Constitution reads: 2. Every person shall enjoy all the rights and liberties
provided for in this Constitution without any direct or indirect discrimination against
any person on the ground of his community, race, religion, language, sex, political or
other convictions, national or social descent, birth, colour, wealth, social class, or on
any ground whatsoever, unless there is express provision to the contrary in this
Constitution’. Nedjati, Human Rights and Fundamental Freedoms (1972); Evangelides,
The Republic of Cyprus and its Constitution with Special Regard to the Constitutional
Rights (1996), at p 293.

22 Article 2 of Cap 105, as amended by Law 2 of 1972 — foreigners or ‘aliens’ are persons
who are not native Cypriots. Spartacos Estate v Republic (1978) 3 CLR 365.
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Likewise, all investors are treated the same in Cyprus, irrespective of their
nationalities.?> However, investors from EU member states are entitled to more
advantages in respect of their imported goods.

In Cyprus, there are duties imposed on imported goods but, under the Customs
Union Agreement between Cyprus and the EU which came into force in 1988,
imports from EU member states are entitled to reduced import duties. The aim,
under the Agreement, is the abolition of duties by the year 2003.

6-20 Transfer of Funds. Net revenues realised from investments carried out in
Cyprus by foreigners may be transferred abroad, after obtaining permission from
the Central Bank, which is usually readily given, in any convertible currency.?*

The above also applies to transfers of funds for the payment of debts and for the
use of patents, know-how, brand names, or for the discharge of any other
contractual obligations.

Expatriate employees who work and live in Cyprus also are permitted to transfer
their salaries and wages abroad, after discharge of their tax liabilities.

Losses accrued on investments situated in Cyprus due to non-commercial reasons
may be compensated if the said investments are insured according to the
Convention Establishing the Multilateral Investment Guarantee Agency (MIGA
Convention), to which Cyprus is a signatory.>® In such a situation, the Agency is
responsible for the payment of compensation in accordance with the contract of
guarantee between the Agency and the investor concerned and subject to the policies
adopted by the Agency’s Board of Directors.

6-21 Re-Investment of Funds. A foreign investor wishing to re-invest income
generated from his investment in Cyprus requires fresh permission from the Central
Bank of Cyprus in respect of his new investment.

The fact that the investor has already had an investment in Cyprus does not entitle
him to an automatic authorisation for his new investment. However, this fact would
be taken into consideration.

6-22 Unfair Business Practices. The Central Bank of Cyprus and the Cypriot
authorities generally are very conscious of the reputation of Cyprus as an interna-
tional business centre and they take any measure to prevent unfair business practices
which might harm that reputation.

23 Constitution, art 32.

24 The term ‘net revenues’ includes capital and capital appreciation, profits, interest, and
dividends.

25 The Convention was signed on 11 October 1985 and published in the Official Gazette
975.vii.i.
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Consequently, foreigner investors are expected to produce satisfactory bank
references from home countries, as well as copies of passports and CVs. Moreover,
any foreign investment should emanate from identified sources and be made
through normal banking channels.

6-23 Double-Taxation Treaties. In addition, Cyprus has signed double-taxation
treaties with more than 40 countries. One of the main objectives is the exchange
of information and the preservation of the respectability of Cyprus as an interna-
tional business centre, not as a centre for tax avoidance or money laundering.

Right to Petition

6-24 Any violation by an administrative authority of a person’s fundamental
right entitles such person to request that authority to remedy the situation. The
authority then has a period of 30 days during which it must give a prompt answer
to the request.?®

Furthermore, such person has free access to any competent court in Cyprus, as well
as to the European Court and Commission on Human Rights.?”

Right to Property

6-25 The right to property,?® ie, the right to acquire, own, possess, enjoy, or
dispose of any movable or immovable property, is guaranteed under article 23
of the Constitution, which corresponds to article 1 of the First Protocol to the
European Convention for the Protection of Human Rights and Fundamental
Freedoms.?’

26 The right to petition the authorities is guaranteed by article 29 of the Constitution, which
reads as follows: ‘1. Every person has the right individually or jointly with others to
address written requests or complaints to any competent public authority and to have
them attended to and decided expeditiously; an immediate notice of any such decision
taken, duly reasoned, shall be given to the person making the request or complaint and
in any event within a period not exceeding thirty days. 2. Where any interested person
is aggrieved by any such decision or where no such decision is notified to such person
within the period specified in paragraph 1 of this article, such person may have recourse
to a competent court in the matter of such request or complaint’.

27 Constitution, art 30; European Convention on Human Rights, art 25, whose application
is recognised by Cyprus.

28 Nedjati, Human Rights and Fundamental Freedoms (1972); Tornaritis, ‘Notes on the
Law of Cyprus Relating to Offshore Operations, Shipping Operations, and Shipping
Companies, Foreign Investments in Cyprus and Transit Trade’, Cyprus Law Review
(July-September 1984). Evangelides, The Republic of Cyprus and Its Constitution with
Special Regard to the Constitutional Rights (1996).

29 Law 39 of 1962.
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Article 23 of the Constitution provides as follows:

1. Every person, alone or jointly with others, has the right to acquire, own,
possess, enjoy, or dispose of any movable or immovable property and has the
right to respect for such right.

The right of Cyprus to underground water, minerals, and antiquities is
reserved.

2. No deprivation or restriction or limitations of any such right shall be made
except as provided in this article.

3. Restrictions or limitations which are absolutely necessary in the interest of
safety or the public health or the public morals or the town and country
planning or the development and utilization of any property to the promotion
of the public benefit or for the protection of the rights of others may be
imposed by law on the exercise of such right.

Just compensation shall be promptly paid for any such restrictions or
limitations which materially decrease the economic value of such property;
such compensation to be determined in case of disagreement by a civil court.

6-26 The right of property is not defined in the Constitution, but it was decided
by the Supreme Constitutional Court that it is not a right in abstracto, but a right
defined and regulated by the civil law.3°

Therefore, foreigners who own property in Cyprus can equally enjoy all rights
attached to property which are available to the citizens of Cyprus and can rest
assured that their property rights are absolutely protected.

Any movable or immovable property or any rights thereon may be compulsorily
acquired by the Republic or by the Communal Chamber as may be provided by
law and only subject to certain provisions.>!

It is clear from those provisions that the acquiring authority cannot be any private
person, but only the state or a public authority to which the right of acquisition
was expressly granted by law, and the property acquired shall be utilised for the

30 Evilogimenos v The Republic, 2 RSCCP 142.

31 Article 23(4) reads as follows: ‘Any movable or immovable property or any right over
or interest in any such property may be compulsorily acquired by the Republic or by a
municipal corporation or by a Communal Chamber for the educational, religious,
charitable, or sporting institutions, bodies or establishments within its competence and
only from the persons belonging to its respective Community or by a public corporation
or a public utility body on which such right has been conferred by law, and only (a) for a
purpose which is to the public benefit and shall be specially provided by a general law for
compulsory acquisition which shall be enacted within a year from the date of the coming
into operation of this Constitution; and (b) when such purpose is established by a decision
of the acquiring authority and made under the provisions of such law stating clearly the
reasons for such acquisition; and (c) on the payment in cash and in advance of a just and
equitable compensation to be determined in case of disagreement by a civil court . . ..
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purpose for which it has been acquired. If, within three years from the acquisition,
such purpose is not attained, the property shall be offered by the acquiring authority
to the former owner at the same price at which it was acquired.??

The details and the procedures to be followed are laid down in the Compulsory
Acquisition Laws.33

The Constitution of Cyprus does not contain any provision authorising nationali-
sation like the constitutions of some other countries, although paragraph 3 of
article 25 does not preclude it.3*

It follows that property cannot be compulsory acquired from one person to be given
to another person.3’

The Prohibition of Confiscatory Taxation

6-27 Although there is no criteria to establish what constitutes confiscatory
taxation, it is taken to mean that taxation must not operate as disguised confiscation
or expropriation.

As was mentioned above, confiscation and expropriation is not permitted in
Cyprus. Moreover, Cyprus is a signatory to MIGA, which provides for insurance
cover against the risk of confiscatory taxation.

The Doctrine of Abuse of Rights

6-28 The doctrine of abuse of rights has not yet been adopted by international
investment law, although it exists in various national legal systems. A classic

32 Article 23(5) reads as follows: ‘Any immovable property or any right over or interest in
any such property compulsorily acquired shall only be used for the purpose for which it
has been acquired. If within three years of the acquisition such purpose has not been
attained, the acquiring authority shall, immediately after the expiration of the said period
of three years, offer the property at the price it has been acquired to the person from
whom it has been acquired. Such person shall be entitled within three months of the
receipt of such offer to signify his acceptance or non-acceptance of the offer, and if he
signifies acceptance, such property shall be returned to him immediately after his
returning such price within a further period of three months from such acceptance’.

33 Law 15 of 1962, as amended.

34 Subject to the exception of compulsory acquisition, expropriation has never been the
policy of the Cypriot government and is not expected to be contemplated in the future.
It is prohibited by the Constitution, which is based on respect for human rights, including
the right to property. Confiscation of property as a punishment is absolutely prohibited
by the Constitution. Tornaritis, Expectation and Nationalisation of Private Property
under the Laws of Cyprus (1970) at p 20; Nedjati, Human Rights and Fundamental
Freedoms (1972).

35 A contrario from paragraph 6 of article 23 of the Constitution, which reads as follows:
‘In the event of agricultural reform, lands shall be distributed only to persons belonging
to the same Community as the owner from which such land has been compulsorily
acquired’.
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example of an abuse of rights is where the state uses its exchange control regulations
to secure a tax claim from an alien where the Revenue authorities of that state have
failed to secure that claim through their normal channels.3¢

The doctrine of abuse of rights is strongly embodied in the legal system of Cyprus,
and article 146 of the Constitution of Cyprus reads as follows:

1. The Supreme Constitutional Court shall have exclusive jurisdiction to
adjudicate finally on a recourse made to it on a complaint that a decision,
an act or omission of any organ, authority or person exercising any executive
or administrative authority is contrary to any of the provisions of this
Constitution or of any law or is made in excess or in abuse of powers vested
in such organ or authority or person.

6-29 A decision, act, or omission which is made in excess or abuse of powers is
subject to revision by the Supreme Court of Cyprus. Abuse of power exists where
the power was exercised for an improper purpose and does not necessarily imply
bad faith on the part of the administration.3”

There is a plethora of cases where decisions, acts, or omissions of the administration
were declared null and void for the reason that they were made in excess or abuse
of powers.38

International Conventions Prohibiting Discrimination

6-30 In addition to the constitutional protection, certain international conven-
tions which have been ratified by Cyprus also safeguard the human rights of the
aliens in Cyprus.?’ The most important conventions*’ are:

The European Convention on Human Rights;*!

The Convention on the Elimination of all Forms of Racial Discrimination;*?
The Convention on Discrimination (Employment and Professions);*3 and
The Convention against Discrimination in Education.*4

36 Mann, The Legal Aspects of Money (1992), at p 472.

37 Nedjati, Cyprus Administrative Law (1970).

38 The Republic v L Georghiades (1972) 3 CLR 594; Harithea Nicolaide v The Republic,
Petition Number 701/89, Judgment of 19 May 1990.

39 International conventions which have been ratified by Cyprus are, under article 169(3)
of the Constitution, superior to any domestic law.

40 For a full list of the conventions, see Index to the Treaties and Their Status (Cyprus,
1986); Second Revised Supplement to the Index to the Treaties and Their Status
(Cyprus, 1997).

41 Ratified by Law 39 of 1962. For more details on the ratification of all protocols of the
European Convention on Human Rights, see Evangelides, The Republic of Cyprus and
Its Constitution with Special Regard to the Constitutional Rights (1996).

42 Ratified by Law 12 of 1967.

43 Ratified by Law 3 of 1968.

44 Ratified by Law 18 of 1970.
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Multilateral Treaties
In General

6-31 Cyprus is a signatory to two multilateral treaties relating to foreign invest-
ment, ie, the Convention Establishing the Multilateral Investment Guarantee
Agency (MIGA Convention) and the Convention on the Settlement of Investment
Disputes Between States and Nationals of Other States.*®

The Convention Establishing the Multilateral Investment Guarantee Agency

6-32 In General. The Multilateral Investment Guarantee Agency (MIGA or
‘the Agency’) is a member of the World Bank Group. It was established in 1988
for the purpose of enhancing capital and foreign investment in developing member
countries. The Agency provides guarantees for investments against possible non-
commercial risks.

It, therefore, plays the role of mediator between developing member countries who
need to import foreign investments and potential investors who need assurance that
their investment will be profitable and not spoilt for non-commercial reasons.

6-33 Eligible Investor. An eligible investor under the MIGA Convention may be
either a physical person or a legal entity who is a national of a member country
other than the country in whose territory the investment is situated (the ‘host
country’). For legal entities to be classified as eligible for insurance by the Agency,
they must be engaged in commercial businesses. Legal entities are considered to be
nationals of a member country if any of the following situations apply:

The entity has its seat in a member country; or
The majority of the entity’s shares belong to nationals of one or more member
countries.

6-34 Where an investor has more than one nationality, of which one is the
nationality of a member country, the investor is eligible for insurance. However,
this rule does not apply if the investor’s nationality is that of the host country.

6-35 Eligible Investment. The term ‘eligible investment’ includes:

Certain forms of direct investment as determined by the Board of Directors of
the Agency from time to time; and

Equity interests, including medium-term and long-term loans made or guaran-
teed by shareholders of companies carrying out investments.

6-36 Other forms of medium-term and long-term investment also may be classified
by the Board of Directors as eligible for insurance, provided that such classification

45 Ratified by Law 64 of 1966.
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has been voted for by a special majority. A special majority means an affirmative
vote of not less than two-thirds of the total voting power, representing not less than
55 per cent of the subscribed shares of the capital stock of the Agency. However,
loans other than those above may not be considered eligible investments unless they
are connected to investments covered or eligible to be covered by the Agency.

The Agency Convention requires that applications for investments to be guaranteed
by the Agency be registered at the Agency before such investments are implemented;
otherwise, the investments cannot be covered. Nevertheless, agreements which have
already been implemented may still seek coverage when:

A transfer of foreign exchange is made to modernise, expand, or develop the
existing investment; and

The earnings from the existing investment, which otherwise could be transferred
abroad, are re-invested in the investment.

In addition, the Agency also requires assurance that:

The investment concerned is economically sound and contributes effectively to
the development of the host country;

The investment complies with the laws and regulations of the host country;
The investment is consistent with the declared development objectives and
priorities of the host country; and

The investment conditions in the host country are satisfactory and that fair and
equitable treatment and legal protection for investments are available therein.

6-37 Insurable Risk. The Agency Convention sets out the following as non-
commercial risks against which the Agency may guarantee eligible investments
carried out by eligible investors. It should be noted, however, that only non-commercial
risks may be covered by the Agency and, for this purpose, devaluation or depreciation
of currency are not considered to be non-commercial risks.

The insurable risks are not limited to the following, although other types of risk
require the approval of the Agency’s Board of Directors by a special majority. In
any event, however, the Agency will not cover losses accrued due to an action or
omission by the host government occurring by agreement with the investor, or as
a result of the behaviour of the investor. The Agency also will not cover losses
accrued due to an event before the registration of the investment for guarantee.

6-38 Currency Transfer. This type of risk includes any restrictions imposed by the
host country to prevent the income of the investment from being transferred abroad
in a convertible currency acceptable to the eligible investor. This risk also includes
undue delays on such transfers.

6-39 Expropriation and Similar Measures. This type of risk includes any
measures leading to the investor being deprived of the ownership, control, or
management of, or benefit from, his investment. The exception to this type of risk
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is any non-discriminatory measure commonly taken by governments to regulate
the economic activity in their territories.

6-40 Breach of Contract. When the host country breaches a contract with an
investor, the investor may resort to the usual legal proceedings, such as litigation
or arbitration, to recover his losses which have resulted from such breach of
contract. If, for some reason, the investor cannot resort to the usual legal proceed-
ings, or a decision on the dispute is not made within a reasonable period of time
or if such decision is made within a reasonable period of time but is unenforceable,
this risk is covered by the Agency.

6-41 War and Civil Disturbance. This type of risk includes any kind of military
action or state of national emergency such as war, armed conflict, revolution, or
other similar event.

6-42 Subrogation. Once the Agency has paid or agreed to pay compensation to
the holder of a guarantee, the Agency is immediately subrogated to the rights of that
guarantee holder. Thus, the Agency will be entitled to exercise the investor’s rights,
including the right to invoke claims in connection with the guaranteed investment.

Further details of the terms and conditions of subrogation are usually found in the
contract of guarantee. In any event, the rights transferred from the guarantee holder
to the Agency will be recognised by the member countries of the Convention.

6-43 Reinsurance. Investments guaranteed by a regional investment guarantee
agency may be reinsured by the Agency, provided that the majority of the share
capital of the said agency is held by member countries. Naturally, only guarantees
against losses resulting from non-commercial risks may be reinsured by the Agency.
Conditions of eligibility with regard to the investor and the investment must be
complied with to enable the guaranteed investment to be reinsured by the Agency.
Nevertheless, investments which have already been implemented can still be
reinsured by the Agency.

The maximum contingent liability to be undertaken by the Agency is usually
determined by the Board of Directors from time to time. For investments which
have been completed not less than 12 months prior to registration for reinsurance,
the maximum amount of contingent liability to be assumed will normally not
exceed 10 per cent of the Agency’s aggregate amount of contingent liability.

Contracts of reinsurance determine the rights and obligations of the Agency and
the reinsured agency, taking into account the rules and regulations issued by the
Board of Directors from time to time. When approving a contract for reinsuring
an investment which has already been made, the Board of Directors takes into
consideration whether:

The reinsurance will contribute to minimising the risks anticipated in connection
with the investment;
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The Agency will receive premiums commensurate with the risk guaranteed; and
The reinsured entity is committed to promoting new investment in developing
member countries.

6-44 Either the Agency or the reinsured entity will have, as far as possible, the
right to subrogation and arbitration as if the Agency was the primary insurer. Once
the host country has approved reinsurance by the Agency, subrogation becomes
effective. Contracts of reinsurance usually contain provisions requiring that:

All administrative remedies available under the laws of the host country be
exhausted by the guarantee holder before any payment is made by the Agency;
and

The previous requirement be contained in the agreement between the guarantee
holder and the reinsured entity.

6-45 When the Agency is the primary guarantor of the investment concerned, it
may seek reinsurance, in whole or in part, with an appropriate reinsurance entity.

6-46 Co-Insurance. The Agency is willing to co-operate with private insurers in
insuring investments against losses accrued as a result of non-commercial risks on
conditions similar to those applied by it if it were the sole insurer. Co-insurance
arrangements in which the Agency is engaged also may include provisions for
reinsurance by the Agency.

6-47 Premiums. Rates of premiums, fees, and other charges applicable to each
type of risk are periodically established and reviewed by the Agency.

Settlement of Investment Disputes

6-48 In General. Disputes arising in connection with investments carried out in
Cyprus may be settled either through legal proceedings in Cyprus or through
reference to arbitration or conciliation. Disputing parties wishing to refer their
dispute to arbitration have the following three options:

Reference to arbitration under the Cypriot Arbitration Law;*6

Reference to arbitration under the Cypriot Law on International Commercial
Arbitration;*” and

Referral to the International Centre for Settlement of Investment Disputes (the
‘Centre’) for arbitration or conciliation pursuant to the provisions of the Conven-
tion on the Settlement of Investment Disputes between States and Nationals of
Other States.*8

46 Arbitration Law, Cap 4.
47 Law 101 of 1987.
48 Ratified by Law 64 of 1966.
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6-49 Cyprus Arbitration Law. According to the Arbitration Law,*’ a dispute may
be submitted to arbitration where both disputing parties have previously or at the
time agreed thereon in writing. Such agreement will determine the number and
identity of the arbitrators and, in the absence of such agreement, there will be one
arbitrator.

If the parties fail to agree on the appointment of the arbitrator(s), the District Court
having jurisdiction over the dispute may make the necessary appointment(s) at the
request of either party.

The rules of law applicable to the dispute concerned are the Cypriot Civil Procedure
Rules, which will apply mutatis mutandis to arbitration proceedings under the
Arbitration Law.>?

The arbitral award reached by the arbitrators is binding on both parties and will
be enforced in Cyprus in the same manner as if it were a judgment.’! If such an
award includes payment of money by either party, the payable amount will bear
interest from the date of the award.>?

The Arbitration Law is applicable to domestic arbitration and is sometimes
described as not suitable for international arbitration. Although domestic arbitra-
tion is applicable to disputes arising from foreign investment in Cyprus, the
disputing parties may find that their dispute has an international nature and may
seek international arbitration. In such cases, the Law on International Commercial
Arbitration may be appropriate.’3

6-50 The Cypriot Law on International Commercial Arbitration. Cyprus, a
well-established business and shipping centre, has attempted to establish itself
as a popular venue for international arbitration. Consequently, Cyprus has adopted
the United Nations Convention on International Trade Law (UNCITRAL) Model
Law on International Commercial Arbitration, with only minor amendments, being
the second country to do so after Canada.’*

The basic advantage that the Cypriot Law on International Commercial Arbitration
has over the Cypriot Arbitration Law is that the former does not provide for
extensive court intervention during the arbitration proceedings except in limited
cases, thus preventing the parties in dispute from resorting to court intervention as
a way to delay proceedings.

49 The Arbitration Law is based on and is similar to the United Kingdom Arbitration Act
of 1950.

50 Arbitration Law, Cap 4, s 30.
51 Arbitration Law, Cap 4, s 21.
52 Arbitration Law, Cap 4, s 22.

53 P L Cacoyannis & Co and Andreas Neocleous & Co, Cyprus, an Ideal Centre for
International Commercial Arbitrations (1991).

54 Law 101 of 1987.
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The International Commercial Arbitration Law is only applicable to commercial
disputes and disputes of an international nature.’ This means a dispute arising
between two parties who have their places of business in different states. Therefore,
the International Commercial Arbitration Law does not automatically apply to
foreign investments carried out in Cyprus. However, according to section 2(c),
a dispute may be considered international if ‘... the parties have expressly agreed
that the subject matter of the arbitration agreement relates to more than one
country’.

Hence, if the parties in dispute agree to refer their dispute, which arose from a
foreign investment situated in Cyprus, to arbitration under the Cypriot Interna-
tional Commercial Arbitration Law, the Law would be applicable.

Unless the parties in dispute agree otherwise, the members of the arbitral tribunal
will be three. The parties also may agree on the procedure for appointing the
arbitrator(s). If they fail to reach an agreement in this regard, each party will
appoint an arbitrator and the appointed arbitrators will appoint the third one. In
case the appointment of arbitrators cannot be made according to the described
procedure, the competent District Court will make the necessary appointments at
the request of either party.®

The applicable rules of law are those of the state chosen by the parties. The chosen
rules of law will exclude the rules of conflict of laws unless the contrary is expressed
by the parties. If the parties fail to designate the applicable legal system in their
arbitration agreement, the tribunal will apply the law determined by the conflict
of laws rules which it deems applicable. The tribunal also may decide the dispute
ex aequo et bono or as amiable compositeur if it is authorised to do so by the parties.®”

An arbitral award rendered by a tribunal which is constituted under the Cypriot
Law on International Commercial Arbitration is enforceable in Cyprus.

Cyprus also is a signatory to the New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards,*® according to which Cyprus is bound to
enforce awards made in foreign states. Whether such foreign states will enforce
awards made in Cyprus depends on whether these states are included in the list of
signatories to the New York Convention.

6-51 The Convention on the Settlement of Investment Disputes Between States
and Nationals of Other States. Cyprus has been a signatory to the Convention on
the Settlement of Investment Disputes Between States and Nationals of Other States

55 Law 101 of 1987, s 3(1), reads: ‘“This Law shall apply exclusively to international
commercial arbitration subject to any bilateral or multilateral agreement in force in
Cyprus’.

56 Law 101 of 1987, s 11.

57 Law 101 of 1987, s 28.

58 Law 101 of 1987, ss 35 and 36, incorporating the main provisions of the Convention.
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(‘the Convention’) since 1966.%° For the purposes of the Convention, the term
‘state’ includes any constituent subdivision or agency of that state. The term
‘national’ includes natural and legal persons.

6-52 Purpose of the Convention. The Convention was established to:

Promote international co-operation for economic development and private
international investment in the contracting states; and

Provide facilities for international conciliation or arbitration to which contract-
ing states and nationals of other contracting states may submit investment
disputes if they so wish.

6-53 Jurisdiction. The Centre has jurisdiction over any dispute arising from an
investment carried out by a national of a contracting state in the territory of another
contracting state, provided that both parties in dispute submit their written consent
to the Centre.

6-54 Conciliation. Once the disputing parties have agreed to submit their dispute
to conciliation at the Centre, a conciliation commission is constituted as soon as
possible. The commission will consist of one or any uneven number of conciliators.
Where the commission consists of more than one conciliator, the parties have the
right to appoint an equal number of conciliators and must agree on one more to
act as president of the commission.

If the parties fail to agree on the number of conciliators or their appointments, the
number will be three and the chairman of the Centre will make the appointments
at the request of either party. The duty of the commission is basically to clarify the
issues in dispute between the parties and to recommend, as far as possible, mutually
acceptable terms for the settlement of the dispute.

6-55 Arbitration. The parties may wish to refer their dispute to arbitration at the
Centre. In such a case, an arbitration tribunal will be constituted on the registration
of a request to refer the dispute to arbitration.

The arbitration tribunal will consist of one or any uneven number of arbitrators as
the parties may agree. Where the tribunal consists of more than one arbitrator, an
equal number of arbitrators will be appointed by each party and both parties shall
agree on an additional arbitrator to be the president of the tribunal. If the parties
fail to agree on the number of arbitrators, or to appoint the arbitrator(s), at the
request of either party, the chairman of the Centre will make the necessary
appointments of the arbitration tribunal, which will consist of three arbitrators.

The decision of the tribunal will be based on the rules of law agreed by the parties
or, in the absence of such agreement, on the rules of law (including the rules of

59 Law 64 of 1966.



FOREIGN INVESTMENT 143

conflict of laws) of the contracting state party to the dispute. The appropriate rules
of international law also may be applied and, if the parties agree, the tribunal may
decide the dispute ex aequo et bono.°

The tribunal will reach its decision on the dispute in question by a majority vote,
and the award made will be binding on both parties. The contracting states must
recognise the award of the tribunal as binding. Where a disputing party wishes to
enforce in Cyprus an arbitration award made according to the Convention, such
party may seek recognition and enforcement thereof by submitting the award to
the District Court of Nicosia. The laws of Cyprus concerning the enforcement of
foreign judgments will apply to the execution of such an award. In addition, as a
signatory to the New York Convention, Cyprus is bound to enforce all foreign
arbitral awards including those made by the Centre.

Parties in dispute who do not wish to refer their dispute to arbitration may resort
to the competent District Court to resolve the matter according to the internal laws
of Cyprus.

Bilateral Treaties

6-56 Cyprus is a signatory to bilateral treaties for the promotion and reciprocal
protection of investments with the following countries:

Armenia;®!
Belarus;62
Belgium;®3
Bulgaria;®4
Egypt;®
Greece;6¢
Hungary;¢”
Israel;8
Luxembourg;®?

60 Law 64 of 1966, s 42.
61 Armenia signed on 18 January 1995. Published in the Official Gazette 1995, S VII.
62 Belarus signed 29 May 1998. Published in the Official Gazette 1998, S VIL

63 Belgium — The Belgo-Luxemburg Economic Union signed 26 February 1991. Published
in the Official Gazette 1991, S VIL.

64 Bulgaria signed on 12 December 1987. Published in the Official Gazette 1988, S VII19.
65 Egypt signed 21 October 1998. Published in the Official Gazette 1998, S VIIL.

66 Greece signed 30 March 1992. Published in the Official Gazette 1992, S VII193.

67 Hungary signed 24 May 1998. Published in the Official Gazette 1989, S VII231.

68 Israel signed on 13 October 1998. Published in the Official Gazette 1998, S VII.

69 Luxembourg — The Belgo—Luxemburg Economic Union signed 26 February 1991.
Published in the Official Gazette 1991, S VII.



144 INTRODUCTION TO CYPRUS LAW

Poland;”?
Romania;”?
Russia;”2
Seychelles;”? and
United States.”*

6-57 The above countries, in addition to Cyprus, will be referred to as ‘the

contracting states’.”®

The bilateral treaties deal with all issues relating to investments carried out by
nationals of one contracting state in another contracting state. They guarantee
protection for such investments and provide regulations for settling any dispute
which may arise therefrom.

However, the treatment provided for investors from other contracting states
investing in Cyprus is the same treatment which would be offered by Cyprus to
investors from any country. In fact, the Constitution and the applicable laws of
Cyprus may, in some cases, provide more protection for foreign investors than the
bilateral treaties. Consequently, the reason for Cyprus signing such treaties could
be a psychological one, indicating its encouragement of such investments, or to
guarantee Cypriot citizens full protection for their investments abroad.

Purpose of the Treaties

6-58 The treaties are, to a large extent, similar. Their purpose can be extracted
from their preambles and are to:

Strengthen the economic cooperation between Cyprus and the other contracting
states by creating favourable conditions for investment by nationals of any of
the contracting states in the territory of another to their reciprocal benefit on a
long-term basis;

Create and maintain a stable framework to stimulate investment and the
maximum effective utilisation of the economic resources of the contracting
states;

70 Poland signed 4 June 1992. Published in the Official Gazette 1992, S VII.

71 Romania signed on 26 July 1991. Published in the Official Gazette 1992, S VII239.
72 Russia signed on 11 April 1997. Published in the Official Gazette 1997, S VII.

73 Seychelles signed 28 May 1998. Published in the Official Gazette 1998, S VII.

74 The treaty with the United States was not published in the Official Gazette, but it can be
found in Ministry of Foreign Affairs File Number 956/69, 487 United Nations Treaties
Series 283.

75 Cyprus also is negotiating a number of other bilateral treaties for the promotion and
reciprocal protection of investments with many other countries, including Albania,
Algeria, Austria, Brazil, China, Cuba, Czech Republic, Estonia, Finland, Germany,
Georgia, India, Italy, Jordan, Kenya, Latvia, Lebanon, Lithuania, Libya, Malta,
Morocco, Moldavia, Portugal, Spain, Slovak Republic, Slovenia, Switzerland, Thailand,
and Ukraine.
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Stimulate initiatives in the field of foreign investment between Cyprus and the
other contracting states which are expected to increase the prosperity of those
states; and

Contribute to the development of mutually beneficial trade and economic,
scientific and technical co-operation between Cyprus and the other contracting
states.

Definitions

6-59 Under the bilateral treaties, the term ‘investment’ is given a broad definition.
It is generally defined to comprise every kind of asset connected with direct or
indirect participation in companies, associations, and joint ventures, whether the
participation is taken in cash, in kind, or in services. More particularly, although
not exclusively, the term includes:

Movable and immovable property, as well as any property rights in respect of
every kind of asset, such as mortgages, liens, pledges, and similar rights;
Rights derived from bonds, shares, corporate rights, and any other kind of
shareholding, including minority or indirect shareholdings, in companies con-
stituted in the territory of a contracting state;

Title to money, goodwill, and other assets and to any performance having an
economic value; and

Rights in the field of intellectual property, industrial property, technical proc-
esses, trade names, and know-how.

6-60 This definition may be more or less detailed in one treaty than in another,
but the substance is similar in all the treaties. However, the treaties with Egypt and
Romania add re-invested returns as a form of investment, and the treaties with
Belarus, Belgium, Israel, Luxembourg, and Greece add the following or similar
terms: ‘Business concessions conferred by law or under contract, including
concessions to explore, develop, extract, or exploit natural resources’.

The bilateral treaties agree that a change in the form in which the investment has
been made does not affect its classification as an investment, provided that such
change does not contradict the laws, regulations, and permissions of the relevant
contracting state.

They further agree and expressly state, except in the treaties with Belgium,
Luxembourg and Russia, which do not include such a provision, that the term
‘investment’, as previously defined, applies only to investments which comply with
the laws and regulations of, and any written permits that may be required by, the
contracting state in whose territory those investments have been made. Therefore,
investments which do not comply with this provision are not covered by those
treaties and cannot benefit from their protection and other advantages.
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Corporate Nationality and Protection of Shareholders

6-61 The term ‘investor’, as defined in the bilateral treaties, includes both physical
persons and legal entities. From a Cypriot perspective, the term ‘investor’ means
any:
Natural person having the citizenship of Cyprus in accordance with its law; and
Legal entity incorporated in compliance with the laws of Cyprus and having its
seat in Cyprus.

6-62 An investor, whether a natural person or a legal entity, is considered to be a
national of Cyprus if he falls within the two categories stated above and, hence,
such investor should be entitled to the protection offered to Cypriot investors in
the host country by means of the bilateral treaty signed with Cyprus. Equally, a
foreign investor who is considered a national of a country engaged in a bilateral
treaty with Cyprus according to the laws of that country is entitled to all the rights
of the said bilateral treaty.

Standard of Treatment

6-63 Cyprus ensures fair and equitable treatment for the investments of investors
who are citizens of any country having a bilateral treaty with Cyprus for the
promotion and protection of foreign investments.

Consequently, investments covered by the bilateral treaties are guaranteed
continuous protection and security in Cyprus in addition to the guarantee of
enjoyment of the most-favoured-nation treatment. In other words, the protection
and security offered to those investments may in no case be less than are offered to
investments of a third state. However, the privileges provided pursuant to the
bilateral treaties do not extend to cover the privileges resulting from:

Treaties establishing an economic or customs union, free trade area, or regional
economic organisation to which Cyprus is a contracting party; or

Treaties for the avoidance of double taxation or any other treaties in the field of
taxation.

Repatriation of Profits

6-64 Subject to the laws and regulations of Cyprus, investors of the other
contracting states, in respect of their investment, may freely transfer the following
money abroad:

Return on capital;

Income earned from the investment including profits, interest, dividends, and
royalties;

Amounts necessary for the repayment of loans, royalties, and other payments
due to the use of licence rights and commercial, administrative, and technical
assistance;

Proceeds of sale or liquidation of the investment whether partly or in whole; and
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Earnings of nationals of the other contracting states who work in Cyprus in
connection with foreign investments.

6-65 The transfers are allowed in a freely convertible currency without delay at
the exchange rates applicable for the time being.

Nationalisation and Compensation

6-66 Although nationalisation is prohibited by the Constitution of Cyprus,
Cyprus has committed itself in the various bilateral treaties to which it is a signatory
to restrict to the largest extent the practice of such activity. Thus, the bilateral
treaties include provisions preventing the nationalisation of investments in the share
capital in which there is participation by nationals of other contracting states.
However, the provisions recognise that activities of nationalisation may be prac-
tised by the host state under exceptional circumstances which require additional
measures of security to be taken to protect the national interest. In such cases,
nationalisation may take place, provided that:

Such measures shall be taken in accordance with the procedure established by
law;

Such measures are not to be discriminatory or contrary to specific commitments;
and

Effective and adequate compensation is paid to the investor who has suffered
from such measures.

6-67 Compensation paid as a result of nationalisation of investments should equal
the actual value of the investments on the day before nationalisation. The amount
must be paid in the currency of the contracting state of which the investor is a
national or in any other convertible currency without undue delay. Delays are
subject to payments of interest to the investor suffering nationalisation of his
investment at the commercial rate for the time being. The treaties with Hungary
and Bulgaria impose stricter restrictions on nationalisation and they contain more
guarantees for compensation.

The former treaty imposes a time limit of three months within which compensation
must be paid. The latter expressly determines that ownership of the nationalised
investment cannot be transferred to the nationalising authority before due compen-
sation is paid. In addition, under the latter treaty, as well as under the bilateral
treaties with Greece and Israel, the legality of the administrative and legal procedure
of nationalisation may be checked at the request of the investor concerned.

The amount of the compensation should be determined in accordance with the laws
and regulations of the state in whose territory the nationalised investment was
made. Certain treaties, however, such as the treaty with Romania, require that this
amount be determined by applying recognised principles of accounting or, when
such principles cannot be provided, by applying equitable principles.
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The treaties with Israel and Romania give the investor concerned the right to request
a reassessment of the amount of compensation determined by a tribunal, or any
other competent authority, within the jurisdiction of the contracting state which
nationalised the investment.

The treaties with Belarus, Bulgaria, Egypt, and the Seychelles contain detailed
provisions for the settlement of disputes, involving submission to an arbitral
tribunal whose decision is to be final and binding. Under the treaty with Israel,
disputes are to be subject to negotiations between the parties; if they are not settled
within six months, the investor may submit the dispute to either a competent court
of the contracting state in whose territory the investment was made or the
International Centre for the Settlement of Investment Disputes, the Arbitral Tribu-
nal of the International Chamber of Commerce in Paris, or an ad hoc arbitral
tribunal. The issues concerning the arbitration process are similar to those when a
dispute arises between contracting states.

Compensation for Destruction during War and National Emergency

6-68 Under the bilateral treaties, where investors of one of the contracting states
suffers losses in the territory of another contracting state due to war or other armed
conflict, a state of national emergency, a revolution, or other similar event, the
latter state is obliged to indemnify the investors according to the standard of
treatment it would provide for investors of any third country.

The amount indemnified is to be freely transferable from the latter state in any
convertible currency.

Protection of Commitments

6-69 Cyprus and all the other contracting states are committed to the provisions
of the bilateral treaties by virtue of the treaties themselves. Where a dispute arises
between contracting states in relation to the provisions of any of those treaties, it
should be settled by negotiations carried out through diplomatic channels.

If a dispute cannot be resolved through negotiation, it is agreed that it should be
referred to an ad hoc arbitral tribunal. The arbitral tribunal will consist of two
members, one appointed by each of the parties in dispute. The members will then
appoint a national of a third country who will act as chairman of the tribunal.

The treaties set time limits for the appointment of the members and the chairman
and, if the time limits are not met, the parties may agree on new time limits.
Alternatively, at the request of any of the parties in dispute, the President of the
International Court of Justice or the Secretary General of the United Nations,
according to the relevant treaty, will make the necessary appointments.

Once the tribunal is established, it will make its decision based on the provisions
of the relevant treaty and other treaties existing between the parties and on the
principles of international law. The decision will be made by a majority vote and



FOREIGN INVESTMENT 149

is binding on both parties. All procedures relating to the arbitration process will

be decided by the tribunal.

Each party in dispute will bear the costs relating to the activities of the member
representing it. The costs of the activities of the chairman and other costs relating
to the arbitration process shall be borne by both parties equally.

The treaties with Belgium and Luxembourg require that a dispute between the
contracting states which cannot be settled by negotiations through diplomatic
channels be referred to a joint commission before its reference to arbitration. The
commission should convene on the request of either of the parties in dispute and
should consist of representatives of both parties. If the joint commission fails to
settle the dispute in question, it should be referred to an arbitral tribunal, as
described above.

Settlement of Investment Disputes

6-70 Any investment dispute arising between an investor of a contracting state
and the contracting state in whose territory the investment was made should be
settled amicably as far as possible. Should the dispute not be solved amicably, at
the request of the investor, it may be referred to one of the following according to
the relevant treaty:

A competent court or arbitral tribunal of the contracting state having territorial
jurisdiction;

An International ad hoc Arbitration Court in accordance with the Arbitration
Rules of the United Nations Convention on International Trade Law (UNCI-
TRAL);

The Arbitration Institute of the Arbitral Tribunal of the Chamber of Commerce
in Stockholm;

The Arbitral Tribunal of the International Chamber of Commerce in Paris; or
The International Centre for the Settlement of Investment Disputes, where both
contracting parties are members of the Convention of 18 March 1965 on the
Settlement of Investment Disputes between States and Nationals of Other States.”®

6-71 However, according to the treaties with Egypt and Poland, the application
of the relevant measures stated above is restricted to disputes arising from nation-
alisation of investments.

Subrogation

6-72 According to the bilateral treaties with Egypt, Israel, and Romania, if a
contracting state pays a guarantee to one of its national investors in respect of an
investment carried out in the territory of another contracting state, the latter

76 Law 64 of 1966.
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contracting state must recognise such payment. The former contracting state under
this treaty is thus a guarantor.

The treaties with Belgium and Luxembourg extend the definition of the term
‘guarantor’ to public institutions in any of the contracting states making the
payments described above.

In both treaties, the contracting state in whose territory the investment is situated
must also recognise that the guarantor is subrogated as insurer to the rights of the
indemnified investor. Hence, both contracting states recognise in such a case that:

The guarantor is entitled to exercise the rights of the indemnified investor in
respect of the investment concerned, including the right to invoke claims, to
transfer funds abroad, and to seek arbitration;”” and

The other contracting state will have the right to invoke against the guarantor
all the obligations of the indemnified investor determined by law or contract,
including payments of taxes and fees.

6-73 Under the bilateral treaties with Armenia, Egypt, and Poland, the term
‘guarantor’ has a broader definition to include:

Either of the contracting states;

Any governmental or semi-governmental institution of the contracting states;
Any other public institution of the contracting states whose acceptability as a
guarantor the states have mutually agreed in advance; and

Any multilateral institution which is mutually acceptable to the contracting
states and of which both states are members by virtue of a relevant international
convention.

6-74 According to these treaties, compensation paid by the guarantor to the
indemnified investor will not affect the investor’s right to take arbitration proceed-
ings prescribed by the relevant treaty. Internationally recognised accounting
principles should be followed in determining the amount of compensation paid by
the guarantor.

The treaties with Armenia and Poland contain further provisions regarding disputes
arising between the guarantor and the other contracting state. The method of
settling such disputes under these treaties depends on the identity of the guarantor
as follows:

Where the guarantor is either of the contracting states or a governmental or
semi-governmental institution of either of the contracting states, the dispute is
deemed to be one arising between the contracting states;”8

77 However, the rights of the indemnified investor which may be exercised by the guarantor
are limited to those covered by the contract of guarantee. Any additional rights will have
to be exercised by the investor himself.

78 Hence, the provisions for the settlement of disputes between the contracting states
included in the relevant treaty apply.
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Where the guarantor is a public institution of either of the contracting states,
the dispute will be referred to arbitration in accordance with the provisions on
arbitration included in the relevant treaty; and

Where the guarantor is a multilateral institution, the dispute shall be settled
under the principles of international law and the relevant rules provided by the
convention establishing the aforementioned institution.

6-75 The bilateral treaties with Bulgaria, Greece, Hungary, and Russia do not
include provisions for subrogation.

Agreement Relating to Investment Guaranties with the United States

6-76 Nationals of the United States are provided with further protection for their
investments in Cyprus due to the bilateral agreement between the two countries in
relation to investment guaranties.

Under the agreement, investments situated in Cyprus and owned by American
nationals may be guaranteed by the government of the United States. In such cases,
if the government of the United States makes a payment in United States dollars
to any of its nationals, Cyprus will recognise such a payment and the subrogation
of that country, as a result, to any claim or cause of action which the investor
concerned had against that country in connection with his investment.

Double-Taxation Treaties

In General

6-77 An extremely favourable environment for all forms of international business
activity and foreign investment in Cyprus has been specifically structured to ensure
that they enjoy an infrastructure which has the maximum potential for success and
growth. Cyprus is considered to be a low-tax jurisdiction offering tax incentives
and not a low-tax jurisdiction or tax haven.”’

In contrast to many countries commonly used for ‘offshore’ structures, Cyprus has
concluded double-taxation treaties with most of the Western European countries
and with almost all Central Eastern European countries. Cyprus also has concluded
treaties with almost all the large nations who have economic power, such as:
United States, Canada, United Kingdom, Germany, France, Italy, Russia, India,
and China.

79 Spitz and Clarke, Offshore Services, where Cyprus is included and examined in Part D
under the category of high-tax jurisdictions offering tax incentives. Saunders,
International Tax Systems and Planning Techniques; Saunders and Andreas Neocleous,
Cyprus International Tax Planning (2nd ed, 1991); Andreas Neocleous, ‘Cyprus’,
International Taxation of Low-Tax Transactions.
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The impressive number of the double-taxation treaties of Cyprus, combined with
the low taxation of ‘offshore’ entities, and the nil withholding tax rates on
dividends, interest, and royalties paid by such entities has contributed substantially
to the establishment of Cyprus as an international business centre and as a
jurisdiction which offers real possibilities for international tax planning. The
purpose of these treaties is the avoidance of double taxation of income earned in
any of the treaty countries.?”

This is usually achieved through the allowance of a tax credit against the tax levied
on the taxpayer by his country of residence or through tax exemption in one
contracting state of the income taxed in the other contracting state. Normally, the
result is that the taxpayer pays no more than the higher of the two rates.!

Cyprus has double-taxation treaties with the following countries:

Austria;
Belarus;
Belgium;
Bulgaria (until 31 December 2000);32
Canada;

China;

Czech Republic;
Denmark;
Egypt;

France;
Germany;

80 Qureshi (ed), The Public International Law on Taxation (1994), at p 369: ‘Double
taxation occurs when the flow of goods/services, capital/income and/or people straddles
different fiscal jurisdictions, thus resulting in the imposition of tax more than once. There
is some debate regarding an all-embracing definition of double taxation. International
juridical double taxation is the phenomenon that results from the imposition by two or
more states of taxes, generally of a similar kind, on the same taxpayer, in relation to the
same subject matter, and for the same period. This is the generally accepted definition
of the problem, as enunciated by the OECD and the UN. However, this definition of
double taxation does not appear to take into account fully international economic double
taxation. Economic double taxation occurs when the same subject matter is subject to
taxation by different states during the same period, but the identity of the taxpayer is
different. International double taxation (in its wider juridical and economic sense) can
occur in terms of all types of taxes — both direct taxes and indirect taxes’. Baker, Double
Taxation Agreements and International Tax Law (1991); Vogel, Double Taxation
Conventions (1991); Demetriades, Cyprus Double Tax and Other Treaties (1989);
Davies, Principles of International Double Taxation Relief (1985); Demetriades, Cyprus
International Tax Planning (1980); Panagiotis Neocleous (dissertation), Double Tax
Treaties and Low Tax Jurisdictions with Special Emphasis on Cyprus (1992).

81 Qureshi (ed), The Public International Law on Taxation (1994), at p 370; van Weeghel,
The Improper Use of Tax Treaties (1998).

82 On 31 May 2000, Bulgaria terminated the double-taxation treaty with Cyprus and
announced that a new agreement must be negotiated.
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Greece;

Hungary;

India;

Ireland;

Italy;

Kuwait;

Malta;

Mauritius (published, but not ratified);
Norways;

Poland;

Romania;

Russia;83

Slovak Republic;

South Africa;

Sweden;

Syria;

Thailand (as from 1 January 2001);
United Kingdom;

United States;

USSR and CIS Republics;3* and
Yugoslavia (former).

6-78 New tax treaties with Singapore and the new Yugoslavia have either been
initialled and await signature or have been signed and await ratification or
publication.

Treaties with Algeria, the Baltic states (Estonia, Latvia, and Lithuania), Bangladesh,
Finland, Indonesia, Israel, Kazakhstan, Malaysia, Netherlands, Portugal, Qatar,
Seychelles, Spain, Sri Lanka, and Vietnam are under negotiation, while the treaties
with Armenia, Czech Republic, Denmark, Georgia, Ireland, Moldavia, Norway,
Slovakia, and Ukraine are being renegotiated.®’

83 The new treaty with Russia was signed on 5 December 1998 and was approved by the
Council of Ministers of Cyprus on 10 December 1998 and by the Russian Duma on
25 June 1999. The provisions of the treaty will be effective only for taxable years and
periods beginning on or after 1 January 2000. The new treaty follows the Organisation
for Economic Development and Co-operation (OECD) Model and, in reality, will have
only limited effect on the attractiveness of Cyprus as an international business centre.
An international business company receiving dividends from Russia will not pay tax in
Cyprus due to the fact that the Cypriot tax of 4.25 per cent is less than the deductible
Russian tax. In other words, Cyprus tax authorities lose revenue in favour of the Russian
tax authorities.

84 This is the old treaty of 1983, which is still in force with certain CIS Republics, excluding
Belarus and Russia which have concluded a new tax treaty, Kazakhstan, and Turkmenistan
as from 1 January 2000.

85 Cyprus Offshore Report, Issue 2/0023 (March 2000).
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All the double-taxation treaties that Cyprus has entered into are drafted on the
basis of the Organisation for Economic Development and Co-operation (OECD)
Model Treaty.®¢ As with all double-taxation treaties, the primary objectives are to:

Clarify and determine the taxing rights of each contracting state;
Reduce or avoid the impact of international juridical double taxation; and
Introduce anti-avoidance provisions and mechanisms to prevent tax evasion.

6-79 Cyprus is perhaps the best example of a ‘low-tax jurisdiction offering tax
incentives’ or, as it is better defined, a ‘treaty haven’®” since it combines a tax
incentives regime with an extensive network of double-taxation treaties and only
a few anti-treaty shopping provisions. Of all the treaties now in force, only the
treaties with Canada, Denmark, Germany, France, United Kingdom, and United
States have some anti-avoidance provisions. Even so, these countries, with the
exception of Canada and the United States, provide tax-sparing credits®® to
international business companies and permit certain treaty benefits other than
withholding tax reductions or exemptions.

Organisation of Economic Co-Operation and Development Model Treaty
In General

6-80 The Fiscal Committee of the OECD drafted a Model Double Tax Convention
in 1946, which was redrafted in 1963 and substantially revised in 1977.8° When
negotiating double-taxation treaties on income and capital, Cyprus, like other
developed countries, has followed the standard provisions of the OECD Model
Treaty as much as possible, changing them of course to reflect the different tax
systems of Cyprus and its treaty partners and the particular economic needs of each
country.

In this chapter, the provisions of the OECD Model Treaty will be set out article by
article. Under the articles, the way in which the treaties of Cyprus deviate from

86 Usually, the double-tax treaties are based either on the OECD or on the United Nations
(UN) Model. The OECD Model Convention better suits the interests of the developed
countries with an orientation towards the fiscal rights of the ‘residence’ state. The UN
Model is more compatible with the interests of the developing state with an orientation
towards the source state’s jurisdiction.

87 A contrario to ‘tax haven’. The definition ‘treaty haven’ was first used in the article
published in the News Bulletin of International Fiscal Services (spring 1993). Other
‘treaty havens’ are Malta, Madeira, Canada, United Kingdom, and Labuan.

88 “Tax sparing credits’ is a term used to describe the notional crediting of foreign taxes
which would otherwise be levied were it not for the provisions of a tax holiday or a
relevant tax treaty, where, for example, approved loans or royalties may attract lower
withholding taxes than would otherwise be the case. News Bulletin of International
Fiscal Services (summer 1993).

89 In September 1992, a new model was published which is largely based on the 1977
OECD Model with insignificant changes.
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these standard provisions will be described with emphasis on specific advantages
and provisions which various Cyprus double-taxation treaties have and which
make this jurisdiction attractive for specific types of entities or businesses.

GCeneral Articles

Article I — Personal scope: This Convention shall apply to persons who are
residents of one or both of the contracting states.

Article 2 — Taxes covered: 1. This Convention shall apply to taxes on income
and on capital imposed on behalf of a contracting state or of its political
subdivisions or local authorities, irrespective of the manner in which they are
levied.

2. There shall be regarded as taxes on income and on capital all taxes imposed
on total income, on total capital, or on elements of income or of capital,
including taxes on gains from the alienation of movable or immovable
property, taxes on the total amount of wages or salaries paid by enterprises,
as well as taxes on capital appreciation.

3. The existing taxes to which the Convention shall apply are in particular;
(a) (in state A) . . .
(b) (in state B) . . .

4. The Convention shall apply also to any identical or substantially similar
taxes which are imposed after the date of signature of the Convention in
addition to, or in place of, the existing taxes. At the end of each year, the
competent authorities of the contracting states shall notify each other of
changes which have been made in their respective taxation laws.

Article 3 — General definitions: I. For the purposes of this Convention, unless
the context otherwise requires;

(a) the term ‘person’ includes an individual, a company and any other body
of persons;

(b) the term ‘company’ means any body corporate or any entity which is
treated as a body corporate for tax purposes;

(c) the terms ‘enterprise of a contracting state’ and ‘enterprise of the other
contracting state’ mean respectively an enterprise carried on by a resident of
a contracting state and an enterprise carried on by a resident of the other
contracting state;

(d) the term ‘international traffic’ means any transport by a ship or aircraft
operated by an enterprise which has its place of effective management in a
contracting state, except where the ship or aircraft is operated solely between
places in the other contracting state;
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(€) the term ‘competent authority’ means;
(i) (in state A) . ..
(i1) (in state B) . . .

2. As regards the application of the Convention by a contracting state, any
term not defined therein shall, unless the context otherwise requires, have the
meaning which it has under the law of that state concerning the taxes to which
the Convention applies.

6-81 The scope of article 1 limits the treaty to persons (individuals or companies)
who are residents of one or both of the contracting states. Cypriot international
business companies which are managed and controlled in Cyprus®® may benefit
from the double-taxation treaties of Cyprus in the same way as any other Cypriot
company. This, however, may be subject to the inclusion of a limitation of benefits
provision as explained below. This is not a standard OECD Model article, and it
is discussed separately.

In contrast, a foreign company which has its place of business in Cyprus and all of
its business activities abroad may be tax exempt in Cyprus if its business activities
are conducted totally outside Cyprus, if it conducts no business whatsoever with
Cypriot residents, if no Cypriot residents have any interest in the overseas company,
and if the company is not managed and controlled in Cyprus. However, if it is not
managed and controlled in Cyprus, as will be seen under article 4(1) and as provided
for under Cypriot domestic law, the company cannot be considered resident in
Cyprus and is not able to benefit from any of the double-taxation treaty provisions.

The domestic criteria for ‘residents’ must be studied for each country to determine
whether they would be considered resident in that country. For example, the
criterion of management and control is not a deciding factor for the residence of a
United States corporation.

Under the ‘taxes covered’ article (article 2), it is important that the taxes covered
comprise all the taxes which may be levied on parties to a double-taxation treaty,
eg, if net worth tax, petroleum revenue tax, or local trade tax were introduced and
affected the parties to a double-taxation treaty, these taxes may not be covered and
no relief would be given in respect of double taxation.

For the purposes of the ‘non-discrimination’ article (article 24) and the ‘exchange
of information’ article (article 26) of the Model, taxes of every kind imposed at
national, state, or local level may be taken into account. The double-taxation
treaties to which Cyprus is a party include these articles.

90 A company is ‘managed and controlled” in Cyprus if the majority of the directors reside
in Cyprus, if the meetings of the Board of Directors are held in Cyprus, and if the major
decisions are taken there. Demetriades, Cyprus Double Tax and Other Treaties (1989),
atp 107.
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The ‘general definitions’ article (article 3) defines the terms ‘person’, ‘company’,
‘enterprise of a contracting state’, ‘international traffic’, and ‘competent authority’.
Some of the double-taxation treaties of Cyprus also include a definition of the word
‘national’; eg, the Cyprus-United Kingdom double-taxation treaty, and define the
territory of Cyprus and that of its treaty partner.

The term ‘national’ under the Cyprus-United Kingdom double-taxation treaty
means a citizen or incorporated body and, in this connection, it is interesting to
note that, unlike most other treaty provisions, the ‘non-discrimination’ article
(article 25) of the Cyprus-United Kingdom treaty is based on the nationality of the
taxpayer and not his residence; therefore, a United Kingdom-domiciled individual
residing in Saudi Arabia, for example, would be in a position to invoke the
‘non-discrimination’ article of the Cyprus-United Kingdom double-taxation treaty
if he believed that the Cypriot tax administration was unfairly discriminating
against him vis-g-vis a Cypriot national. The ‘non-discrimination’ article (article 7)
of the Cyprus—United States double-taxation treaty is similar in its scope, affording
citizens of the United States and Cyprus equivalent protection.

Residence

Article 4 — Residence: 1. For the purposes of this Convention, the term
‘resident of a contracting state’ means any person who, under the laws of that
state, is liable to tax therein by reason of his domicile, residence, place of
management or any other criterion of a similar nature. However, this term
does not include any person who is liable to tax in that state in respect only
of income from sources in that state or capital situated therein.

2. Where by reason of the provisions of paragraph 1 an individual is a resident
of both contracting states, his status shall be determined as follows:

(a) he shall be deemed to be a resident of the state in which he has a permanent
home available to him; if he has a permanent home available to him in both
states, he shall be deemed to be a resident of the state with which his personal
and economic relations are closer (centre of vital interests);

(b) if the state in which he has his centre of vital interests cannot be
determined, or if he has not a permanent home available to him in either
state, he shall be deemed to be a resident of the state in which he has an
habitual abode;

(c) if he has an habitual abode in both states or in neither of them, he shall
be deemed to be a resident of the state of which he is a national;

(d) if he is a national of both states or of neither of them, the competent
authorities of the contracting states shall settle the question by mutual
agreement.
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3. Where by reason of the provisions of paragraph | a person other than an
individual is a resident of both contracting states, it shall be deemed to be a
resident of the state in which the place of effective management is situated.

6-82 The 1963 OECD Model Treaty did not specify that residence does not extend
to persons who are only liable to tax in another country in respect of income from
sources within that country, but the later version and many of the treaties of Cyprus
include the provision as described above.

As far as individuals are concerned, article 4(2) is commonly described as the
‘tie-breaker’ clause, which stipulates the procedure to be adopted in determining
the residence status of an individual, starting with whether the individual has a
permanent home available to him in just one state, where his personal and economic
relations are, where he has his habitual abode, of which state he is a national and,
finally, by mutual agreement between the competent authorities of the two states.”!

However, it must be clearly understood that article 4(2) is only important where
both states consider that an individual is resident in each country, for example, by
reason of length of stay within the country in a tax year. Even then, the article is
only relevant as far as it relates to items of income and capital expressly mentioned
in the various provisions of the double-taxation treaty; it does not exonerate an
individual from having to comply with laws relating to residents of a particular
country, such as reporting requirements, even though for the purposes of the
double-taxation treaty the individual may be considered to be resident elsewhere.

For companies, the overriding criterion, if a company is managed and controlled
in two places, is where its place of effective management is situated. It is important
if a Cypriot company is to benefit from the provisions of an applicable double-taxation
treaty that its management is not purely nominal in Cyprus through the provision
of two Cypriot resident directors while decisions are taken elsewhere.

Equally, however, the residence article extends the treaty to those companies
incorporated outside either treaty country if management and control is exercised
in Cyprus or in the treaty partner. This may enable non-Cypriot incorporated
companies to claim treaty protection if, for example, they open a branch activity
in Cyprus and transfer effective management and control of the company to
Cyprus.”?

The definition of residence in article 4 of the new Cyprus tax treaty with Russia is
in line with the OECD Model, but it adds to the applicable list of criteria for the
taxation of a resident ‘the place of registration’. It is understood that this arose
because business enterprises in Russia are under an obligation to register with the
Russian tax authorities. However, the question is what the implications will be

91 Baker, Double Taxation Agreements and International Tax Law (1991).
92 Davies, Principles of International Double Taxation Relief (1985); Demetriades, Cyprus
Double Tax and Other Treaties (1989).
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under Russian tax law if a permanent establishment which is registered with the
Russian tax authorities and thus qualifies as a resident under the tax treaty seeks
to avail itself of protection.

Permanent Establishment

Article 5 — Permanent establishment

1. For the purposes of this Convention, the term ‘permanent establishment’
means a fixed place of business through which the business of an enterprise
is wholly or partly carried on.

2. The term ‘permanent establishment’ includes especially:

(a) a place of management;

(b) a branch;

(c) an office;

(d) a factory;

(€) a workshop; and

(f) a mine, an oil or gas well, a quarry, or any other place of extraction of
natural resources.

3. A building site or construction or installation project constitutes a perma-
nent establishment only if it lasts more than 12 months.

4. Notwithstanding the preceding provisions of this article, the term perma-
nent establishment shall be deemed not to include:

(a) the use of facilities solely for the purpose of storage, display or delivery
of goods or merchandise belonging to the enterprise;

(b) the maintenance of a stock of goods or merchandise belonging to the
enterprise solely for the purpose of storage, display or delivery;

(c) the maintenance of a stock of goods or merchandise belonging to the
enterprise solely for the purpose of processing by another enterprise;

(d) the maintenance of a fixed place of business solely for the purpose of
purchasing goods or merchandise or for collecting information, for the
enterprise;

(e) the maintenance of a fixed place of business solely for the purpose of
carrying on, for the enterprise, any other activity of a preparatory or auxiliary
character;
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(f) the maintenance of a fixed place of business solely for any combination
of activities mentioned in sub-paragraphs (a) to (e), provided that the overall
activity of the fixed place of business resulting from this combination is of a
preparatory or auxiliary character.

5. Notwithstanding the provisions of paragraphs 1 and 2, where a person —
other than an agent of an independent status to whom paragraph 6 applies
— is acting on behalf of an enterprise and has, and habitually exercises, in a
contracting state an authority to conclude contracts in the name of the
enterprise that enterprise shall be deemed to have a permanent establishment
in that state in respect of any activities which that person undertakes for the
enterprise, unless the activities of such person are limited to those mentioned
in paragraph 4 which, if exercised through a fixed place of business, would
not make this fixed place of business a permanent establishment under the
provision of that paragraph.

6. An enterprise shall not be deemed to have a permanent establishment in a
contracting state merely because it carries on business in that state through
a broker, general commission agent or any other agent of an independent
status, provided that such persons are acting in the ordinary course of their
business.

7. The fact that a company which is a resident of a contracting state controls
or is controlled by a company which is a resident of the other contracting
state, or which carries on business in that other state (whether through a
permanent establishment or otherwise), shall not itself constitute either
company a permanent establishment of the other.”3

6-83 This definition, therefore, contains the following conditions:

The existence of a ‘place of business’, ie, a facility such as premises or, in certain
instances, machinery or equipment;

93 ‘At the centre of virtually all tax treaties currently in force is the concept “permanent
establishment”. The term must be understood to describe that degree of economic
penetration which, according to the agreement of treaty partners, justifies a nation in
treating a foreign person for income tax purposes in the same manner as domestic
persons are treated. When a treaty governs the tax relations between the foreigner’s
country of residence and the country which is his host, “permanent establishment”
supplants the taxing nexus of the domestic tax law of the host country. When he
acquires a “permanent establishment”, the nation of his residence yields taxing
jurisdiction to the nation in which he has acquired a permanent establishment — by
granting him either tax exemption or tax credits with respect to income earned in the
host country. Moreover, the foreigner must file tax returns in the local language and
comply with local tax laws — typically far more fastidiously than any of the locals
comply with them.” Huston and Williams, Permanent Establishments — A Planning
Primer (1993), at p 1.
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The place of business must be ‘fixed’, ie, it must be established at a distinct place
with a certain degree of permanence; and

The carrying on of the business of the enterprise through this fixed place of
business.?*

6-84 At the corporate level, article 5 and the ‘business profits’ article are perhaps
the most important and commonly used. The specific exclusions in the permanent
establishment article of each Cypriot double-taxation treaty must be carefully
considered. For example, sub-paragraph 5 excludes an independent agent or broker
acting in the ordinary course of his business from creating a permanent estab-
lishment. Under sub-paragraph 7, the fact that one company owns another will not
of itself create a permanent establishment in the other country.

Under the Model Treaty, therefore, a Cypriot company could conduct certain
activities itself within the treaty country which would not attract local tax, or it
might create a subsidiary company which conducts limited activities on a manage-
ment fee basis so that local tax is payable only on such fees rather than on the
overall profit achieved by the Cypriot parent company.

Many of the double-taxation treaties have limitations of benefits articles which
prevent certain provisions of the treaties applying to IBCs, or ones where a major
part of the income of the Cypriot companies is paid to non-residents (see below).
However, even these limitation articles do not usually affect the relevance of the
‘permanent establishment” and the ‘business profits’ articles, so that IBCs may still
be afforded the protection of Cyprus’ double-taxation treaties in connection
with limited activities (or the appointment of agents) in the United Kingdom, the
United States, France, and other treaty countries.

Most of Cyprus’ double-taxation treaties follow the OECD Model article 5 (3), in
terms of which a building site or a construction or an installation project
constitutes a permanent establishment only if it lasts for more than 12 months.
The treaty with Austria extends this period to 24 months with Bulgaria to 18
months, and the treaties with Canada, Czech Republic, Denmark, Egypt,
Germany, Italy, Malta, Slovak Republic, Sweden, United Kingdom, and United
States reduce it to six months. The treaties with Greece and Ireland, although
following the OECD Model, contain no time limit and, therefore, building and
construction projects constitute permanent establishments on the day of com-
mencement.”

94 This means usually that persons who, in one way or another, are dependent on the
enterprise (personnel) conduct the business of the enterprise in the state in which the
fixed place is situated.

95 Chrysanthou and Christoforou, Cyprus Offshore Opportunities and International Tax
Planning (April 1999).
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Real Estate

Article 6 — income from immovable property

1. Income derived by a resident of a contracting state from immovable
property (including income from agriculture or forestry) situated in the other
contracting state may be taxed in that other state.

2. The term ‘immovable property’ shall have the meaning which it has under
the law of the contracting state in which the property in question is situated.
The term shall in any case include property accessory to immovable property,
livestock and equipment used in agriculture and forestry, rights to which
the provisions of general law respecting landed property apply, usufruct of
immovable property and rights to variable or fixed payments as consid-
eration for the working of, or the right to work, mineral deposits, sources
and other natural resources; ships, boats and aircraft shall not be regarded
as immovable property.

3. The provisions of paragraph 1 shall apply to income derived from the direct
use, letting, or use in any other form of immovable property.

4. The provisions of paragraphs 1 and 3 shall also apply to the income from
immovable property of an enterprise and to income from immovable property
used for the performance of independent personal services.

6-85 Article 6 provides that income arising from immovable property®® will be
taxed wherever the land or other property is situated. Virtually all double-taxation
treaties maintain the rights of a country to impose taxation on real estate income,
and it is necessary to carefully consider the method of financing real estate
acquisitions to extract income in the form of interest charges which may be payable
gross,”’ rather than rental income subject to full local taxation. Capital gains
achieved on the sale of real estate will not generally fall within this article, but under
article 13 of the Model Treaty.

96 According to article 2 of the Immovable Property (Tenure, Registration and Valuation)
Law of Cyprus, Cap 224, ‘immovable property’ includes: land, buildings and other
erections, structures or fixtures affixed to any land or to any building or other erection
or structure; trees, vines and any other thing whatsoever planted or growing on any
land and any produce thereof before severance; springs, wells, water and water rights
whether held together with, or independently of, any land; privileges, liberties, easements
and any other rights and advantages whatsoever appertaining or reputed to appertain
to any land or to any building or other erection or structure; and an undivided share in
any property hereinbefore set out.

97 Model Treaty, art 11.
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Business Profits

Article 7 — Business profits

1. The profits of an enterprise of a contracting state shall be taxable only in
that state unless the enterprise carries on business in the other contracting
state through a permanent establishment situated therein. If the enterprise
carries on business as aforesaid, the profits of the enterprise may be taxed in
the other state but only so much of them as is attributable to that permanent
establishment.

2. Subject to the provisions of paragraph 3, where an enterprise of a
contracting state carries on business in the other contracting state through a
permanent establishment situated therein, there shall in each contracting state
be attributed to that permanent establishment the profits which it might be
expected to make if it were a distinct and separate enterprise engaged in the
same or similar activities under the same or similar conditions and dealing
wholly independently with the enterprise of which it is a permanent estab-
lishment.

3. In determining the profits of a permanent establishment, there shall be
allowed as deductions expenses which are incurred for the purposes of the
permanent establishment, including executive and general administrative
expenses so incurred, whether in the state in which the permanent estab-
lishment is situated or elsewhere.

4. In so far as it has been customary in a contracting state to determine the
profits to be attributed to a permanent establishment on the basis of an
apportionment of the total profits of the enterprise to its various parts,
nothing in paragraph 2 shall preclude that contracting state from determining
the profits to be taxed by such apportionment as may be customary; the
method of apportionment adopted shall, however, be such that the result shall
be in accordance with the principles contained in this article.

5. No profits shall be attributed to a permanent establishment by reason of
the mere purchase by that permanent establishment of goods or merchandise
for the enterprise.

6. For the purposes of the preceding paragraphs, the profits to be attributed
to the permanent establishment shall be determined by the same method year
by year unless there is good and sufficient reason to the contrary.

7. Where profits include items of income which are dealt with separately in
other articles of this Convention, the provisions of those articles shall not be
affected by the provisions of this article.

Article 7, in combination with article 5, prevents a liability to tax unless a company
has a permanent establishment in the other country and is actually carrying on
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business in the other country through that permanent establishment. Both these
conditions must be satisfied before tax may be levied.

The ‘business profits’ article exists in all Cyprus double-taxation treaties. It is
interesting to note that the limitation of benefits clause may not necessarily apply
to this article, so that protection from taxation in a treaty country for an IBC may
be guaranteed (except possibly for the Cyprus—United States double-taxation
treaty).

It also should be noted that sub-paragraph 5 of article 7 permits a purchasing office
to be opened in a treaty country without creating a permanent establishment; thus,
a Cypriot IBC operating in the United Kingdom, France, Italy, or Germany, for
example, but restricting its activities solely to the purchase of goods or merchandise,
will create the commercial presence required without attracting local tax liabilities
on profits generated from the subsequent sale of such goods. Similar provisions
apply in Cyprus’ treaties with the Eastern European countries, which may prove
invaluable as trade with Eastern Europe increases.

Shipping

Article 8 — Shipping, inland waterways transport and air transport: 1. Profits
from the operation of ships or aircraft in international traffic shall be taxable
only in the contracting state in which the place of effective management of
the enterprise is situated.

2. Profits from the operation of boats engaged in inland waterways transport
shall be taxable only in the contracting state in which the place of effective
management of the enterprise is situated.

3.If the place of effective management of a shipping enterprise or of an inland
waterways transport enterprise is aboard a ship or boat, it shall be deemed
to be situated in the contracting state in which the home harbour of the ship
or boat is situated, or if there is no such home harbour, in the contracting
state of which the operator of the ship or boat is a resident.

4. The provisions of paragraph 1 shall also apply to profits from the participation
in a pool, a joint business or an international operating agency.

6-86 Shipping, inland waterways transport, and air transport profits may be
exempt from tax in a treaty country unless residence can be deemed to be in that
treaty country. In view of the benefits to be derived from establishing shipping
companies in Cyprus, it is important to ensure that the profits derived from these
companies are not subject to tax elsewhere, and double-taxation treaties can
preserve that requirement.

The favourable tax treatment in Cyprus of shipping activities, without discrimina-

tion as to whether the persons benefited are residents or non-residents of Cyprus,
constitutes another major factor for successful tax planning through Cypriot
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double-taxation treaties. Preservation of tax advantages for such companies and
crew on board Cyprus ships is a major target in the negotiation of new treaties and
re-negotiation of existing ones.

The benefits afforded to personnel on board ships, and the reputation of Cyprus
in the shipping industry, has resulted in a number of crew employer companies
being based in Cyprus. Such companies are taxed on only 4.25 per cent of net profits
derived from employing such personnel, while the personnel themselves obtain
significant tax benefits. It is important that the tax benefits afforded to ship
management companies and employees are not threatened by the imposition of a
foreign tax burden, and double-taxation treaties may ensure that such a threat is
avoided.

Associated Enterprises

Article 9 — Associated enterprises
1. Where:

(a) an enterprise of a contracting state participates directly or indirectly in
the management, control or capital of an enterprise of the other contracting
state, or

(b) the same persons participate directly or indirectly in the management,
control or capital of an enterprise of a contracting state and an enterprise of
the other contracting state,

and in either case conditions are made or imposed between the two enterprises
in their commercial or financial relations which differ from those which
would be made between independent enterprises, any profits which would,
but for these conditions, have accrued to one of the enterprises, but, by reason
of those conditions, have not so accrued, may be included in the profits of
that enterprise and taxed accordingly.

2. Where a contracting state includes in the profits of an enterprise of that
state — and taxes accordingly — profits on which an enterprise of the other
contracting state has been charged to tax in that other state and the profits
so included are profits which would have accrued to the enterprise of the
first-mentioned state if the conditions made between the two enterprises had
been those which would have been made between independent enterprises,
that other state shall make an appropriate adjustment to the amount of the
tax charged therein on those profits. In determining such adjustment, due regard
shall be had to the other provisions of this Convention and the competent
authorities of the contracting state shall if necessary consult each other.

6-87 Article 9 is concerned with the well-known issue of transfer pricing and
arm’s-length adjustments. It provides that, where there are dealings between
associated parent and subsidiary companies under common control, the taxing
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authorities of a contracting state may for the purpose of calculating tax liabilities

re-write the accounts of the enterprises if as a result of the special relations between

the enterprises the accounts do not show the true taxable profits arising in that
98

state.

The ‘associated enterprise’ article is an anti-avoidance article to ensure that profits
are not shifted from an enterprise in one state to one in the other state. Under
the Cyprus-United Kingdom treaty, which is based on the 1963 OECD Model
Treaty, there is no clause requiring an automatic adjustment to be made in the
tax liability of, for example, a Cypriot resident company if the United Kingdom
tax administration considers that excessive payments have been made from the
United Kingdom and should be disallowed. In this particular treaty, reliance
would have to be placed on the mutual agreement procedure.”” In Cyprus’ later
treaties, automatic adjustments are incorporated within the ‘associated enterprises’
article.

Dividends, Interest, and Royalties
Dividends
Article 10 — Dividends

1. Dividends paid by a company which is a resident of a contracting state to
a resident of the other contracting state may be taxed in that other state.

2. However, such dividends also may be taxed in the contracting state of
which the company paying the dividends is a resident and according to the
laws of that state, but if the recipient is the beneficial owner of the dividends
the tax so charged shall not exceed:

(a) Five per cent of the gross amount of the dividends if the beneficial owner
is a company (other than a partnership) which holds directly at least 25 per
cent of the capital of the company paying the dividends;

(b) Fifteen per cent of the gross amount of the dividends in all other cases.

The competent authorities of the contracting states shall by mutual agreement
settle the mode of application of these limitations.

This paragraph shall not affect the taxation of the company in respect of the
profits out of which the dividends are paid.

98 Baker, Double Taxation Agreements and International Tax Law (1991).
99 Model Treaty, art 25.
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3. The term ‘dividends’ as used in this article means income from shares,
‘jouissance’ shares or ‘jouissance’ rights, mining shares, founders’ shares or
other rights, but not being debt-claims, participating in profits, as well as
income from other corporate rights which is subjected to the same taxation
treatment as income from shares by the laws of the state of which the
company making the distribution is a resident.

4. The provisions of paragraphs 1 and 2 shall not apply if the beneficial
owner of the dividends, being a resident of a contracting state, carries on
business in the other contracting state of which the company paying the
dividends is a resident, through a permanent establishment situated
therein, or performs in that other state independent personal services from
a fixed base situated therein, and the holding in respect of which the
dividends are paid is effectively connected with such permanent estab-
lishment or fixed base. In such case the provisions of article 7 or article 14,
as the case may be, shall apply.

5. Where a company which is a resident of a contracting state derives
profits or income from the other contracting state that other state may
not impose any tax on the dividends paid by the company, except in so
far as such dividends are paid to a resident of that other state or in so far
as the holding in respect of which the dividends are paid is effectively
connected with a permanent establishment or a fixed base situated in that
other state, nor subject the company’s undistributed profits to a tax on
the company’s undistributed profits, even if the dividends paid or the
undistributed profits consist wholly or partly of profits or income arising
in such other state.

6-88 All tax treaties include articles which:

Clarify whether a country has the right to tax income with a source in that
country; and

Reduce or abolish the standard withholding taxes that are levied on the payment
of such income to treaty residents.

6-89 Table A,'°° below, contains a summary of the rates of withholding tax on
dividends, interests, and royalties on payments from companies resident in treaty
countries to Cypriot residents. The rates specified are those provided in the treaty.
If, however, domestic law provides for lower rates or for complete exemption, then
treaty rates do not apply.

100 Tables A and B were contributed by Savvas Savvides, Chartered Accountant, to whom
thanks and acknowledgement are made.
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Table A
Country Dividends Interest Royalties
Austria 10% nil nil
Belarus 10% (24) 5% 5%
Belgium 10% (1) 10% (26) nil
Bulgaria nil nil nil
Canada 15% 15% (7) 10% (12)
China 10% 10% 10%
Czech Republic 10% 10% (7) 5% (8)
Denmark 10% (1) 10% (7) nil
Egypt 15% 15% 10%
France 10% (2) 10% (7) nil (10)
Germany 15% (3) 10% (7) nil (10)
Greece 25% 10% nil (9)
Hungary 5% (4) 10% (7) nil
India 10% (17) 10% 15% (24)
Ireland nil nil nil (9)
Ttaly 15% 10% nil
Kuwait 10% 10% (7) 5% (8)
Malta 15% (18) 10% 10%
Mauritius nil nil nil
Norway 5% (5) nil (15) nil
Poland 10% 10% 5%
Romania 10% 10% 5% (8)
Russia 5% (25) nil nil
Slovak Republic 10% 10% (7) 5% (8)
South Africa nil nil nil
Syria 15% (15) 10% 15% (16)
Sweden 5% (4) 10% (7) nil
Thailand 10% 15% (28) 15% (29)
United Kingdom 15% (6) 10% nil (10)
United States 5% (13) 10% (7) nil
USSR and nil nil nil

CIS Republics
Yugoslavia 10% 10% 10%
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6-90 Table B, below, contains a summary of rates of withholding tax on dividends,
interests, and royalties on payment from Cyprus to residents of treaty countries.
Payments made by Cyprus resident international business companies are not
subject to any withholding tax. Furthermore, dividends paid by a Cyprus resident
company to a non-resident company may be paid without withholding any tax
provided that the paying company is satisfied that the recipient company is
incorporated abroad or its management and control is situated abroad.

Table B
Country Dividends Interest Royalties
Austria 10% nil nil
Belarus 10% (24) 5% 5%
Belgium 10% (1) 10 % (26) nil
Bulgaria nil nil nil
Canada 15% 15% (7) 10% (12)
China 10% 10% 10%
Czech Republic 10% 10% (7) 5% (8)
Denmark 10% (1) 10% (7) nil
Egypt 15% 15% 10%
France 10% (2) 10% (7) nil (10)
Germany 15% (3) 10% (7) nil (10)
Greece 25% 10% nil (9)
Hungary 5% (4) 10% (7) nil
India 10% (17) 10% 15% (23)
Ireland nil nil nil (9)
Ttaly 15% 10% nil
Kuwait 10% 10% (7) 5% (8)
Malta 15% 10% 10%
Mauritius nil nil nil
Norway nil 20% (27) nil
Poland 10% 10% 5%
Romania 10% 10% 5% (8)
Russia 5% (25) nil nil
Slovak Republic 10% 10% (7) 5% (8)
South Africa nil nil nil
Syria 15% 10% 15% (16)
Sweden 5% (4) 10% (7) nil

Thailand 10% 15% (28) 15% (29)
United Kingdom nil 10% nil (10)
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United States nil 10% (7) nil
USSR and nil nil nil
CIS Republics
Yugoslavia 10% 10% 10%
All other countries 10% (14) 10% (27) 10% (11)

Notes to Tables A and B

11.
12.

Ten per cent if recipient is a company with at least 25 per cent direct share
interest. Fifteen per cent in all other cases.

Ten per cent if recipient is a company with at least 10 per cent direct share
interest. Fifteen per cent in all other cases. If recipient is an international
business company, domestic rate applies.

Ten per cent if recipient is a company with at least 25 per cent direct share
interest. Twenty-seven per cent if recipient is a company with more than 25
per cent direct or indirect share interest as long as the German corporation
tax on distributed profits is lower than that on undistributed profits and the
difference between the two rates is 15 per cent or more. Fifteen per cent in all
other cases.

Five per cent if recipient is a company (other than a partnership) with at least
25 per cent direct share interest. Fifteen per cent in all other cases.

Nil if received by a company which controls, directly or indirectly, not less
than 50 per cent of the voting power.

United Kingdom has an imputation system and so dividends are paid net of
underlying income tax. A resident of Cyprus, other than a company which,
either alone or together with one or more associated companies, controls,
directly or indirectly, at least 10 per cent of the voting power, is entitled to a
tax credit in respect of the dividend. Where a resident of Cyprus is entitled to
a tax credit, tax also may be charged on the aggregate of the cash dividend
and the tax credit at a rate not exceeding 15 per cent. In this case any excess
tax credit is repayable. Where the recipient is not entitled to a tax credit, the
cash dividend is exempt from any tax.

Subject to certain exemptions.

Nil if royalties are on literary, artistic, or scientific work, including cinema-
tographic films and films or tapes for television or radio broadcasting.

Five per cent on cinematographic films not including television films.

Five per cent on cinematographic films including films and video tapes for
television.

Five per cent on cinematographic films.

Nil if royalties are copyright and other literary, dramatic, musical, or artistic
work, not including film or videotape royalties.
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13.

14.

15.
16.

17.

18.

19.

20.

21.

22.

23.
24.

25.

26.

Five per cent if recipient is a company with at least 10 per cent direct share
interest for all the prior taxable year and for the current taxable year up to
the date of payment and less than 25 per cent of the income from interest or
dividend. If recipient is an international business company domestic rate
applies; 15 per cent in all other cases.

(a) Companies: nil,
(b) Other persons: 20 per cent.

Nil if recipient is a company with at least 25 per cent direct share interest.

Ten per cent if royalties are on literary, artistic, or scientific work, including
cinematographic films and film or tapes for television or radio broadcasting.

Ten per cent if recipient is a company with at least 10 per cent direct share
interest; 15 per cent in all other cases.

Malta has an imputation system and, thus, dividends are paid net of underlying
tax.

In the case of Canada, France, United Kingdom, and United States, the
withholding tax shown below do not apply if the recipient is a Cyprus resident
international business company. In such cases, the domestic law of the source
country applies.

The rates specified are those provided in the treaty. If, however, domestic law
provides for lower rates or for complete exemption, treaty rates do not apply.

Payments made by Cyprus resident international business companies are not
subject to any withholding tax.

With the exception of Kazakhstan and Turkmenistan, the rest of the members
of the Commonwealth of Independent States (CIS) have recognised the
double-taxation treaty between Cyprus and the ex-Soviet Union as applicable
between them and Cyprus. Belarus and Russia have concluded new treaties.
Armenia, Georgia, Kazakhstan, Moldova, and Ukraine are negotiating with
Cyprus for new treaties.

Technical fees are subject to 10 per cent withholding tax.

Ten per cent if recipient is the beneficial owner holding at least 25 per cent of
the share capital; five per cent if the beneficial owner of the dividends has
invested in the share capital of the paying company not less than ECU 200,000;
15 per cent in all other cases.

Five per cent if the beneficial owner has directly invested in the capital of the
paying company not less than the equivalent of US $100,000; 10 per cent in
all other cases.

Interest is exempt (a) if paid to the other contracting state, a political
subdivision or a local authority, the National Bank of that state or any
institution the capital of which is wholly owned by that state or the political
subdivisions or local authorities of that state, and (b) if it is interest on deposits
not represented by bearer instruments by a banking enterprise.
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27. Twenty per cent on the first CY £40,000 and 25 per cent on amounts in excess
CY £40,000 on annual payments.

28. Ten per cent if the interest is paid (a) to a financial institution (including an
insurance company), (b) in connection with the sale on credit of an industrial,
commercial or scientific equipment, and (c) in connection with the sale on
credit of any merchandise by one enterprise to another enterprise. Nil if paid
to the government of the other contracting state (including the Central Bank
and 0t1g16r specified institutions).

29. Fifteen per cent on patents, trade marks, designs or models, plans, secret
formulae, or process; 10 per cent on industrial, commercial or scientific
equipment or i%r information concerning industrial, commercial, or scientific
experience; five per cent on copyrights.

6-91 Cyprus, with its extensive network of treaties in conjunction with its own
tax advantages for IBCs, may be considered a suitable place for the establishment
of a holding company, depending of course from which countries dividends are
expected to be received and to which country they are to be paid.

As far as dividend structuring is concerned, IBCs also may be useful as conduit
vehicles if the treaty partner does not have a treaty with the country in which the
investment is made, or where the treaty is not as beneficial as Cyprus’ treaty with
that country. For example, Cyprus—United States companies would benefit from
using a Cypriot company for investment in Russia, and for investments in certain
other European countries with which the United States has not entered into
double-taxation arrangements.

With reference to Cyprus’ connections with Eastern European countries, Cyprus
has treaties with Belarus, Bulgaria, Czech Republic, Hungary, Poland, Romania,
Russia, the CIS Republics (excluding Kazakhstan and Turkmenistan), Slovak
Republic, and (former) Yugoslavia. These treaties are invaluable since they are the
only treaties with a country like Cyprus which offer such important tax advantages
to international business and ship-owning companies. These companies therefore
become ideal vehicles to receive income from, or undertake business activities in,
the Eastern European countries and, moreover, there are no provisions limiting the
benefits of such treaties as exist with other countries (see text, below).

There also are some exemptions from tax for individuals resident in Cyprus and
performing work and activities in these Eastern European countries; in this respect,
of particular importance are exemptions provided in the USSR and CIS Republics
treaties.

Interest

Article 11 — Interest

1. Interest arising in a contracting state and paid to a resident of the other
contracting state may be taxed in that other state.
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2. However, such interest also may be taxed in the contracting state in which
it arises and according to the laws of that state, but if the recipient is the
beneficial owner of the interest the tax so charged shall not exceed 10 per
cent of the gross amount of the interest. The competent authorities of the
contracting state shall by mutual agreement settle the mode of application of
this limitation.

3. The term ‘interest’ as used in this article means income from debt-claims
of every kind, whether or not secured by mortgage and whether or not
carrying a right to participate in the debtor’s profits, and in particular, income
from government securities and income from bonds or debentures, including
premiums and prizes attaching to such securities, bonds or debentures.
Penalty charges for late payment shall not be regarded as interest for the
purpose of this article.

4. The provisions of paragraph 1 and 2 shall not apply if the beneficial owner
of the interest, being a resident of a contracting state, carries on business in
the other contracting state in which the interest arises, through a permanent
establishment situated therein, or performs in that other state independent
personal services from a fixed base situated therein, and the debt-claim in
respect of which the interest is paid is effectively connected with such
permanent establishment or fixed base. In such case, the provisions of article
7 or article 14, as the case may be, shall apply.

S. Interest shall be deemed to arise in a contracting state when the payer is
that state itself, a political subdivision, a local authority or a resident of that
state. Where, however, the person paying the interest, whether he is a resident
of a contracting state or not, has in a contracting state a permanent estab-
lishment or a fixed base in connection with which the indebtedness on which
the interest is paid was incurred, and such interest is borne by such permanent
establishment or fixed base, such interest shall be deemed to arise in the state
in which the permanent establishment or fixed base is situated.

6. Where, by reason of a special relationship between the payer and the
beneficial owner or between both of them and some other person, the amount
of the interest, having regard to the debt-claim for which it is paid, exceeds
the amount which would have been agreed on by the payer and the beneficial
owner in the absence of such relationship, the provisions of this article shall
apply only to the last-mentioned amount. In such case, the excess part of the
payments shall remain taxable according to the laws of each contracting state,
due regard being had to the other provisions of this Convention.

6-92 Financing group structures also may be beneficially arranged through a
Cypriot intermediary finance company in respect of countries with which Cyprus
has negotiated more beneficial tax treaties than the ultimate lender (see Tables A
and B, above, for withholding tax rates).
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Royalties

Article 12 — Royalties

1. Royalties arising in a contracting state and paid to a resident of the other
contracting state shall be taxable only in that other state if such resident is
the beneficial owner of the royalties.

2. The term ‘royalties’, as used in this article means payments of any kind
received as a consideration for the use of, or the right to use, any copyright
of literary, artistic or scientific work including cinematograph films, any
patent, trade mark, design or model, plan, secret formula or process, or for
the use of, or the right to use, industrial, commercial, or scientific
equipment, or for information concerning industrial, commercial, or
scientific experience.

3. The provisions of paragraph 1 shall not apply if the beneficial owner of
the royalties, being a resident of a contracting state, carries on business in the
other contracting state in which the royalties arise, through a permanent
establishment situated therein, or performs in that other state independent
personal services from a fixed base situated therein, and the right or property
in respect of which the royalties are paid is effectively connected with such
permanent establishment or fixed base. In such case, the provisions of
article 7 or article 14, as the case may be, shall apply.

4. Where, by reason of a special relationship between the payer and the
beneficial owner or between both of them and some other person, the amount
of the royalties, having regard to the use, right or information for which they
are paid, exceeds the amount which would have been agreed on by the payer
and the beneficial owner in the absence of such relationship, the provisions
of this article shall apply only to the last-mentioned amount. In such case, the
excess part of the payments shall remain taxable according to the laws of
each contracting state, due regard being had to the other provisions of this
Convention.

6-93 Many countries entirely exempt royalties payable to Cypriot companies from
withholding tax; among these are France, Ireland, Italy, Germany, and United
Kingdom. Subject to the limitation of benefit provisions, it can be very tax effective
to use a Cypriot company as the licensor of rights to companies within the above
countries.

The spread of royalty income that needs to remain in Cyprus may be limited to,
eg, 10 per cent and, although royalties emanating from Cyprus are normally subject
to tax, if the rights are not exercised within Cyprus, the royalties may be paid
tax-free to the non-resident head licensor. By having the spread taxed at standard
Cypriot tax rates, the limitation of benefits article may not apply.
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Capital Gains

Article 13 — Capital gains

1. Gains derived by a resident of a contracting state from the alienation of
immovable property referred to in article 6 and situated in the other contract-
ing state may be taxed in that other state.

2. Gains from the alienation of movable property forming part of the business
property of a permanent establishment which an enterprise of a contracting
state has in the other contracting state or of movable property pertaining to
a fixed base available to a resident of a contracting state in the other
contracting state for the purpose of performing independent personal serv-
ices, including such gains from the alienation of such a permanent
establishment (alone or with the whole enterprise) or of such fixed base, may
be taxed in that other state.

3. Gains from the alienation of ships or aircraft operated in international
traffic, boats engaged in inland waterways transport, or movable property
pertaining to the operation of such ships, aircraft, or boats, shall be taxable
only in the contracting state in which the place of effective management of
the enterprise is situated.

4. Gains from the alienation of any property other than that referred to in
paragraphs |, 2, and 3, shall be taxable only in the contracting state of which
the alienator is a resident.

6-94 Article 13 is included in all Cyprus double-taxation treaties, except that with
the United Kingdom. In that treaty, there is no capital gains tax article which specifically
allows capital gains arising from the sale of assets to be taxed in the country where the
assets are situated. This is probably because neither Cyprus nor the United Kingdom
extends the taxation of capital gains on the sale of real estate or shares in domestic
companies to non-residents but, should the United Kingdom, for example, wish to
introduce capital gains tax on the sale of real estate or United Kingdom company shares
by non-residents, the treaty with Cyprus would prohibit the imposition of such tax.

In the remaining treaties entered into by Cyprus, capital gains on the sale of shares
in companies resident in a treaty country would normally be subject to tax only in
the country of residence of the alienator. However, where the company whose shares
are being sold owns primarily real estate, some countries, eg, Canada, may
nevertheless impose local taxation on the sale of the shares in such companies, and
this right will be preserved within the relevant double-taxation treaty.

The new tax treaty with Russia follows the general rule and provides that gains
from the alienation of property are only taxable in the state of which the alienator
is a resident; to this rule there are the exceptions of article 13(1) for immovable
property and article 13(2) for the property of a permanent establishment of a fixed
base. Article 13(3), unlike the other two exceptions to the general rule, grants the
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exclusive right to tax gains from the alienation of ships, aircraft, and related
property to the state where the alienator is a resident.!?!

Personal Services
Independent Personal Services

Article 14 — Independent personal services

1. Income derived by a resident of a contracting state in respect of professional
services or other activities of an independent character shall be taxable only
in that state unless he has a fixed base regularly available to him in the other
contracting state for the purpose of performing his activities. If he has such
a fixed base, the income may be taxed in the other state but only so much of
it as is attributable to that fixed base.

2. The term ‘professional services’ includes especially independent scientific,
literary, artistic, educational, or teaching activities as well as the independent
activities of physicians, lawyers, engineers, architects, dentists, and accountants.

6-95 Article 14 is similar to the ‘business profits’ article, stating that income from
independent personal services will only be taxable if the individual has a fixed place
available to him in the treaty country, and again only the amount that may be
attributable to that fixed base!?? can be taxed.

Dependent Personal Services

Article 15 — Dependent personal services

1. Subject to the provisions of articles 16, 18, and 19, salaries, wages and other
similar remuneration derived by a resident of a contracting state in respect of an
employment shall be taxable only in that state unless the employment is exercised
in the other contracting state. If the employment is so exercised, such remunera-
tion as is derived therefrom may be taxed in that other state.

2. Notwithstanding the provisions of paragraph 1, remuneration derived by
a resident of a contracting state in respect of an employment exercised in the
other contracting state shall be taxable only in the first-mentioned state if:

(a) the recipient is present in the other state for a period or periods not
exceeding in the aggregate 183 days in the fiscal year concerned, and

101 This is in line with the taxation of income from the operation of ships, aircraft, and
vehicles in international transport.

102 Unlike ‘permanent establishment’, which has an extensive definition in article 5, “fixed
base’ is not defined, save in paragraph 4 of the Commentary, which states that it would
cover, for instance, a physician’s consulting room or the office of an architect or a lawyer.
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(b) the remuneration is paid by, or on behalf of, an employer who is not a
resident of the other state, and

(c) the remuneration is not borne by a permanent establishment or a fixed
base which the employer has in the other state.

3. Notwithstanding the preceding provisions of this article, remuneration
derived in respect of an employment exercised aboard a ship or aircraft
operated in international traffic, or aboard a boat engaged in inland water-
ways transport, may be taxed in the contracting state in which the place of
effective management of the enterprise is situated.

6-96 Article 15(1) establishes the general rule for the taxation of income from
employment (other than pensions), ie, that such income is taxable in the state where
the employment is actually exercised.

Article 15, however, does not prevent the country in which the individual is resident
from taxing income earned in the treaty country but merely permits the treaty
country to impose tax if the individual is present there for more than 183 days and
in accordance with the other provisions above. As described elsewhere, individuals
may benefit from the special concessions given by Cyprus so that Cypriot taxation
is effectively limited to a maximum of four per cent. Article 15 becomes very
important, therefore, to ensure liability in Cyprus at low rates of taxation, with
exemption in the treaty country where such income is subject to a foreign tax based
on worldwide income, eg, Norway.

Directors’ Fees

Article 16 — Directors’ fees

Directors’ fees and other similar payments derived by a resident of a contract-
ing state in his capacity as a member of the board of directors of a company
which is resident of the other contracting state may be taxed in that other
state.

6-97 Article 16 is expressed to override the general rule for the taxation of
remuneration for the dependent personal services in article 15.103

103 Article 16 applies to fees received by the taxpayer as a member of the board of directors.
It does not apply to fees or any other remuneration received in any other capacity.
Saunders, Principles of Tax Planning (2nd ed, 1980).
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Artists and Athletes

Article 17 — Artists and athletes

1. Notwithstanding the provisions of articles 14 and 13, income derived by
a resident of a contracting state as an entertainer, such as a theatre, motion
picture, radio or television artiste, or a musician, or as an athlete from his
personal activities as such exercised in the other contracting state, may be
taxed in that other state.

2. Where income in respect of personal activities exercised by an entertainer
or an athlete in his capacity as such accrues not to the entertainer or athlete
himself, but to another person that income may, notwithstanding the provi-
sions of articles 7, 14, and 15, be taxed in the contracting state in which the
activities of the entertainer or athlete are exercised.

6-98 Paragraph 2 of the OECD Model article 17 is an article added to the 1963
Model Convention, thereby eliminating various tax avoidance techniques by artists
and athletes. The importance of article 17 in Cyprus’ treaties lies in the case of
foreign artists and athletes being employed by a Cypriot international business
company for performances outside Cyprus and, more particularly, in treaty countries.

From an analysis of the respective provisions of Cyprus’ double-taxation treaties,
it appears that in the case of certain countries, the income of individuals resident
in Cyprus is not taxable in such countries when performing there.

Pensions

Article 18 — Pensions

Subject to the provisions of paragraph 2 of article 19, pensions and other
similar remuneration paid to a resident of a contracting state in consideration
of past employment shall be taxable only in that state.

6-99 Persons retiring to Cyprus may have, in addition to other tax advantages
which exist in Cyprus, the possibility of availing themselves of Cyprus’ treaties to
obtain reduced tax on pensions received from abroad and on foreign investment
income (including royalties), and this both in Cyprus and in the respective treaty
country.

Government Service

Article 19 — Government service

1. (a) Remuneration, other than a pension, paid by a contracting state or a
political subdivision or a local authority thereof to an individual in respect
of services rendered to that state or subdivision or authority shall be taxable
only in that state.
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(b) However, such remuneration shall be taxable only in the other contracting
state if the services are rendered in that state and the individual is a resident
of that state who:

(i) is a national of that state, or

(ii) did not become a resident of that state solely for the purpose of rendering
the services.

2. (a) Any pension paid by, or out of funds created by, a contracting state or
a political subdivision or a local authority thereof to an individual in respect
of services rendered to that state or subdivision or authority shall be taxable
only in that state.

(b) However, such pension shall be taxable only in the other contracting state
if the individual is a resident of, and a national of that state.

3. The provisions of articles 15, 16, and 18 shall apply to remuneration and
pensions in respect of services rendered in connection with a business carried
on by a contracting state or a political subdivision or a local authority thereof.

Students
Article 20 — Students

Payments which a student or business apprentice who is, or was immediately
before visiting a contracting state, a resident of the other contracting state
and who is present in the first-mentioned state solely for the purpose of his
education or training receives for the purpose of his maintenance, education
or training shall not be taxed in that state, provided that such payments arise
from sources outside that state.

6-100 The rule established in article 20 concerns certain payments received by
students or business apprentices for the purpose of their maintenance, evaluation,
or training. All such payments received from sources outside the state in which the
student or business apprentice concerned is studying will be exempted from tax in
that state.

Other Income
Article 21 — Other income
1. Items of income of a resident of a contracting state, wherever arising, not

dealt with in the foregoing articles of this Convention shall be taxable only
in that state.

2. The provisions of paragraph 1 shall not apply to income other than income
from immovable property as defined in paragraph 2 of article 6, if the recipient
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of such income, being a resident of a contracting state, carries on business in
the other contracting state through a permanent establishment situated
therein or performs in that other state independent personal services from a
fixed base situated therein, and the right or property in respect of which the
income is paid is effectively connected with such permanent establishment or
fixed base. In such case, the provisions of article 7 or article 14, as the case
may be, shall apply.

6-101 Article 21 provides a general rule relating to income not dealt with in the
foregoing articles, and it should be carefully noted. If an item of income is not
expressly mentioned in the preceding double-taxation treaty articles, tax on it may
only be levied by the country in which the recipient is resident; without the
limitation of relief article, this could mean that, even though income may not be
subject to tax at source in the other country, it is still exempt from tax in that
country.'® It should be noted that the Protocol to the Cyprus—United Kingdom
treaty, concluded in 1980, excludes income paid out of trusts from article 21.

Capital

Article 22 — Capital

1. Capital represented by immovable property referred to in article 6, owned
by a resident of a contracting state, and situated in the other contracting state,
may be taxed in that other state.

2. Capital represented by movable property forming part of the business
property of a permanent establishment which an enterprise of a contracting
state has in the other contracting state or by movable property pertaining to
a fixed base available to a resident of a contracting state in the other
contracting state for the purpose of performing independent personal serv-
ices, may be taxed in that other state.

3. Capital represented by ships and aircraft operated in international traffic
and by boats engaged in inland waterways transport, and by movable
property pertaining to the operation of such ships, aircraft, and boats, shall
be taxable only in the contracting state in which the place of effective
management of the enterprise is situated.

4. All other elements of capital of a resident of a contracting state shall be
taxable only in that state.

104 The scope of article 21 is not confined to income arising in a contracting state; it also
extends to income from other states.
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Prevention of Double Taxation
Exemption Method
Article 23A — Exemption method

1. Where a resident of a contracting state derives income or owns capital
which, in accordance with the provisions of this Convention, may be taxed
in the other contracting state, the first-mentioned state shall, subject to the
provisions of paragraphs 2 and 3, exempt such income or capital from tax.

2. Where a resident of a contracting state derives items of income which, in
accordance with the provisions of articles 10 and 11, may be taxed in the
other contracting state, the first-mentioned state shall allow as a deduction
from the tax on the income of that resident an amount equal to the tax paid
in that other state. Such deduction shall not, however, exceed that part of the
tax, as computed before the deduction is given, which is attributable to such
items of income derived from that other state.

3. Where in accordance with any provision of the Convention income derived
or capital owned by a resident of a contracting state is exempt from tax in
that state, such state may nevertheless, in calculating the amount of tax and
the remaining income or capital of such resident, take into account the
exempted income or capital.

Credit Method
Article 23B — Credit method

1. Where a resident of a contracting state derives income or owns capital
which, in accordance with the provisions of this Convention, may be taxed
in the other contracting state, the first-mentioned state shall allow:

(a) as a deduction from the tax on the income of that resident, an amount
equal to the income tax paid in that state;

(b) as a deduction from the tax on the capital of that resident, an amount
equal to the capital tax paid in that other state.

Such deduction in either case shall not, however, exceed that part of the
income tax or capital tax, as computed before the deduction is given, which
is attributable, as the case may be, to the income or the capital which may be
taxed in that other state.

2. Where in accordance with any provision of the Convention income derived
or capital owned by a resident of a contracting state is exempt from tax in
that state, such state may nevertheless, in calculating the amount of tax on
the remaining income or capital of such resident, take into account the
exempted income or capital.
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6-102 Article 23 is one of the most important articles, and it deals with the actual
mechanics of the operation of double-taxation treaties.!%

One of the basic objectives of a double-taxation treaty is to prevent income being
taxed in two countries, and it is article 23 which provides for the method by which
such double taxation is avoided. Normally, one of two methods is adopted, the
exemption method or the credit method.'” The Cyprus—United Kingdom treaty
contains the standard credit clauses, and it should be noted in article 25(5) of that
treaty that the definition of Cypriot tax payable includes tax which would have
been payable but for certain exemptions or reductions of tax granted in accordance
with the Cypriot tax laws as itemised.

Cypriot companies receiving income from abroad in the form of dividends are
normally allowed to credit foreign taxes against Cypriot tax due on such income
if the income emanates from a treaty country, but its treaty partner may allow the
exemption method in respect of dividend income received from Cyprus, for
example, Canada, Czech Republic, and Germany (for dividends from a 25 per
cent-plus holding in a Cypriot company). Some countries, such as Norway and
Czech Republic, allow exemption with progression for certain income, meaning
that the income is brought into charge for the purposes of calculating the graduated
rate of tax due in Norway and Czech Republic, but the income is exempt from
liability at this tax rate.

The new tax treaty with Russia provides that double taxation is eliminated by giving
a credit of the tax withheld in the other state against the tax payable in the country
of the recipient of the income. However, the tax credit cannot exceed the amount
of the tax payable in the country of residence of the recipient. In the case of Cyprus,
in respect of dividend income from Russia, in addition to the Russian withholding
tax, tax credit is given for the underlying tax on the profits out of which the
dividends are paid.

105 According to the Commentary, article 23 deals with so-called juridical double taxation,
where the same income or capital is taxable in the hands of the same person by more
than one state. This case must be distinguished from so-called economic double-taxation,
ie, where two different persons are taxable in respect of the same income or capital. If
two states wish to solve problems of economic double taxation, they must do so in
bilateral negotiations.

106 Demetriades, Cyprus Double Tax and Other Treaties (1989), at pp 1 and 3: ‘Exemption
method: The reference in the book in the case of some of the Treaties that, for elimination
of double taxation, the exemption method is basically applied, means that in such cases
of contracting states does not tax at all certain types of income if the Treaty provides
that such income “may be taxed” in the other contracting state, even if, in fact, it is not
so taxed in the latter state. The use of the exemption method is advantageous for
individuals or companies who would have otherwise been taxable in Cyprus but for tax
incentives, because the use of the above method in the other contracting state would
result in no tax in such other state as well. Tax credit: The provision in Tax Treaties for
avoidance of double taxation, by virtue of which tax paid in one contracting country is
credited against and, therefore, deducted from the tax payable in the other country’.
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Moreover, tax paid in Cyprus on income or capital which also is taxable in Russia
is deducted from tax payable in Russia on the same income or capital. In Russia,
the credit method has been adopted as the method of choice to eliminate double
taxation. Article 23(3) contains tax-sparing credit provisions which allow for a
credit to be granted in Cyprus in respect of Russian taxes which Russia could have
imposed but which the Russian taxpayer has been spared due to the incentive
legislation.

Special Provisions

Non-Discrimination

Article 24 — Non-discrimination

1. Nationals of a contracting state shall not be subjected in the other
contracting state to any taxation or any requirement connected therewith,
which is other or more burdensome than the taxation and connected require-
ments to which nationals of that other state in the same circumstances are or
may be subjected. This provision shall, notwithstanding the provisions of
article 1, also apply to persons who are not residents of one or both of the
contracting states.

2. The term ‘nationals’ means:
(a) all individuals possessing the nationality of a contracting state;

(b) all legal persons, partnerships, and associations deriving their status as
such from the laws in force in a contracting state.

3. Stateless persons who are residents of a contracting state shall not be
subjected in either contracting state to any taxation or any requirement
connected therewith, which is other or more burdensome than the taxation
and connected requirements to which nationals of the state concerned in the
same circumstances are or may be subjected.

4. The taxation on a permanent establishment which an enterprise of a
contracting state has in the other contracting state shall not be less favourably
levied in that other state than the taxation levied on enterprises of that other
state carrying on the same activities. This provision shall not be construed as
obliging a contracting state to grant to residents of the other contracting state
any personal allowances, reliefs, and reductions for taxation purposes on
account of civil status or family responsibilities which it grants to its own
residents.

5. Except where the provisions of paragraph 1 of article 9, paragraph 6 of
article 11, or paragraph 4 of article 12 apply, interest, royalties, and other
disbursements paid by an enterprise of a contracting state to a resident of the
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other contracting state shall, for the purpose of determining the taxable
profits of such enterprise, be deductible under the same conditions as if they
had been paid to a resident of the first-mentioned state. Similarly, any debts
of an enterprise of a contracting state to a resident of the other contracting
state shall, for the purpose of determining the taxable capital of such
enterprise, be deductible under the same conditions as if they had been
contracted to a resident of the first-mentioned state.

6. Enterprises of a contracting state, the capital of which is wholly or partly
owned or controlled, directly or indirectly, by one or more residents of the
other contracting state, shall not be subjected in the first-mentioned state to
any taxation or any requirement connected therewith which is other or more
burdensome than the taxation and connected requirements to which other
similar enterprises of the first-mentioned state are or may be subjected.

7. The provisions of this article shall, notwithstanding the provisions of
article 2, apply to taxes of every kind and description.

6-103 Article 24 is designed to prevent one treaty country from imposing discrimi-
natory taxation on the nationals or businesses of the other treaty country. As such,
the application and objectives of the article are fairly limited; it is not designed to
give more favourable treatment to nationals of the other treaty country nor is the
article aimed at preventing other forms of discriminatory taxation, provided such
discrimination is not based on nationality.

While the benefits of a double-taxation treaty are generally reserved for residents
of the treaty countries, the non-discrimination article in contrast applies to nation-
als, wherever resident.!?”

Article 24 basically prevents treaty residents from being treated in a more unfair
way in the other state than local residents would be. If the Cyprus-France double-
taxation treaty did not contain a specific provision in article 10(7), allowing the
French to tax the profits of a French branch of a Cypriot company at a rate of tax
of 10 per cent in addition to the standard corporate tax rate, the non-discrimination
article could prevent such taxation.

It should be noted that, unlike most other treaty provisions, the non-discrimination
article is based on the citizenship or nationality of the taxpayer, not his residence
as defined in article 4. It also is worth noting that the typical ‘non-discrimination’
article applies not only to the taxes covered by the treaty, but taxes of every kind
imposed in the particular country.

107 The historical origin of the non-discrimination article in modern double-taxation treaties
is to be found in the ‘equal treatment’ or ‘national treatment’ clause in the treaties of
Friendship, Commerce, and Navigation dating from the 17th century, the earliest being
between Great Britain and Portugal (1654), Denmark (1660), and Spain (1667).
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Mutual Agreement Procedure

Article 25 — Mutual agreement procedure

1. Where a person considers that the actions of one or both of the contracting
states result or will result for him in taxation not in accordance with the
provisions of this Convention, he may, irrespective of the remedies provided
by the domestic law of those states, present his case to the competent
authority of the contracting state of which he is a resident or, if his case comes
under paragraph 1 of article 24, to that of the contracting state of which he
is a national. The case must be presented within three years from the first
notification of the action resulting in taxation not in accordance with the
provisions of the Convention.

2. The competent authority shall endeavour, if the objection appears to it to
be justified and if it is not itself able to arrive at a satisfactory solution, to
resolve the case by mutual agreement with the competent authority of the
other contracting state, with a view to the avoidance of taxation which is not
in accordance with the Convention. Any agreement reached shall be imple-
mented notwithstanding any time limits in the domestic law of the contracting
states.

3. The competent authorities of the contracting states shall endeavour to
resolve by mutual agreement any difficulties or doubts arising as to the
interpretation or application of the Convention. They also may consult
together for the elimination of double taxation in cases not provided for in
the Convention.

4. The competent authorities of the contracting states may communicate with
each other directly for the purpose of reaching an agreement in the sense of
the preceding paragraphs. When it seems advisable to reach agreement to
have an oral exchange of opinions, such exchange may take place through
a commission consisting of representatives of the competent authorities of
the contracting states.

6-104 Article 25 provides the basis on which disputes between taxpayers and
the Revenue Authority may be settled. In the definitions clause of the treaty, a
competent authority would be defined, in the case of Cyprus, as the Minister of
Finance or his authorised representative. The treaty partner would also have a
competent authority to arrive at, for example, an allocation of profits where there
is a dispute as to the amount of profits that should be taxed in each country.

Exchange of Information
Article 26 — Exchange of information
1. The competent authorities of the contracting states shall exchange such

information as is necessary for carrying out the provisions of this Convention
or of the domestic laws of the contracting states concerning taxes covered by
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the Convention in so far as the taxation thereunder is not contrary to the
Convention. The exchange of information is not restricted by article 1. Any
information received by a contracting state shall be treated as secret in the
same manner as information obtained under the domestic laws of that state
and shall be disclosed only to persons or authorities (including courts and
administrative bodies) involved in the assessment or collection of, the enforce-
ment or prosecution in respect of, or the determination of appeals in relation
to, the taxes covered by the Convention. Such persons or authorities shall use
the information only for such purposes. They may disclose the information
in public court proceedings or in judicial decisions.

2. In no case shall the provisions of paragraph 1 be construed so as to impose
on a contracting state the obligation:

(a) to carry out administrative measures at variance with the laws and
administrative practice of that or of the other contracting state;

(b) to supply information which is not obtainable under the laws or in the
normal course of the administration of that or of the other contracting state;

(c) to supply information which would disclose any trade, business, indus-
trial, commercial, or professional secret or trade process or information, the
disclosure of which would be contrary to public policy (ordre publique).

6-105 The ‘exchange of information’ article permits controlled information
exchange between the tax administrations of the contracting states. This informa-
tion is normally given on request, automatically, or spontaneously.'%

However, it is generally the case that the information exchanged can only be in
respect of taxes covered by the agreement. In addition, exchange is possible only
where it is necessary to:

Secure the correct application of the provisions of the agreement; or
Secure the correct application of the domestic laws of either contracting state.
Diplomatic Agents and Consular Officers

Article 27 — Diplomatic agents and consular officers

Nothing in this Convention shall affect the fiscal privileges of diplomatic
agents or consular officers under the general rules of international law or
under the provisions of special agreements.

108 The Organisation for Economic Co-operation and Development prepared a standard
form for exchange of information and the Ad Hoc Group of Experts on International
Co-operation in tax matters of the United Nations issued guidelines for international
cooperation against tax evasion, including guidelines on exchange of information.
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Territorial Extension

Article 28 — Territorial extension

1. This Convention may be extended, either in its entirety or with any
necessary modifications (to any part of the territory of (state A) or of (state B)
which is specifically excluded from the application of the Convention to any
state or territory for whose international relations (state A) or (state B) is
responsible, which imposes taxes substantially similar in character to those
to which the Convention applies. Any such extension shall take effect from
such date and subject to such modifications and conditions, including condi-
tions as to termination, as may be specified and agreed between the
contracting states in notes to be exchanged through diplomatic channels or
in any other manner in accordance with their constitutional procedures.

2. Unless otherwise agreed by both contracting states, the termination of the
Convention by one of them under article 30 shall also terminate, in the
manner provided for in that article, the application of the Convention (to any
part of the territory of (state A) or of (state B) to any state or territory to
which it has been extended under this article.

Final Provisions
Entry into Force

Article 29 — Entry into force

1. This Convention shall be ratified and the instruments of ratification shall
be exchanged at . . . as soon as possible.

2. The Convention shall enter into force on the exchange of instruments of
ratification and its provisions shall have effect:

(a) (in state A): . . .

(b) (in state B): . . .

Termination

Article 30 — Termination

This Convention shall remain in force until terminated by a contracting state.
Either contracting state may terminate the Convention, through diplomatic
channels, by giving notice of termination at least six months before the end
of any calendar year after the year . . . In such event, the Convention shall
cease to have effect:

(a) (in state A): . . .

(b) (in state B): . . .
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Specific Provisions Included in Cyprus Double-Taxation Treaties
Limitation of Benefits

6-106 The 1980 Protocol to the Cyprus—United Kingdom treaty brought in a new
article 24a (excluded persons), which prevents tax credits on dividends and
reduced rates of withholding tax on interest and royalties from applying to
companies entitled to special tax benefits under sections 8(w) and 28A of the
Cyprus Income Tax Laws of 1961, as amended. In view of the importance of this
exclusion, sections 8(w) and 28A are reproduced below.

Section 8(w)

There shall be exempt from tax 90 per centum of the profits or dividends,
imported into the Republic, of any business carried on outside the Republic
by a Cypriot residing in Cyprus or by a company which is controlled by
Cypriots having an interest of not less than 15 per centum in such business.

Section 28A

1. In the case of a company incorporated in Cyprus, as well as in the case of
a company registered under section 347 of the Companies Law and having
the management and control of its business in Cyprus, the shares of which
belong directly or indirectly exclusively to aliens, and which derives income
from sources outside the Republic,

(a) from the carrying on of any business the object of which lies outside the
Republic; or

(b) from the investment of capital in bonds, shares, debentures, or loans of
any nature; or

(c) from any royalties; or
(d) from immovable property.

Tax is imposed on the chargeable income, after deducting any tax which is
payable outside the Republic, at rates of tax equal to one-tenth of the rates
set out in paragraph 2 of the Second Schedule, and the provisions of sections 42
and 43 do not apply.

2. For the purposes of paragraph (b) of sub-section (1), the income from the
investment of capital is deemed to emanate from sources outside the Republic
if, notwithstanding the place of investment and the parties to the relevant
agreement, such capital is used for activities outside the Republic.

3. In the case of a dividend which emanated directly or indirectly from the
income referred to in sub-section (1), no tax is imposed in addition to the
amount deducted by the company by virtue of section 35, and no amount of
tax is returned by virtue of section 38 of the Assessment and Collection of Taxes
Law.
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4. The provisions of this section shall be in force for a period of ten years
from the coming into operation of Law 15 of 1977.

Provided that the Council of Ministers may, after the lapse of ten years, by
its decision published in the Official Gazette of Cyprus, prolong such
provisions for any further period.

6-107 It may be noted that Cypriot companies which are not exclusively owned
by non-residents and which do not, therefore, have international business company
status are not prevented from enjoying the benefits under the Cyprus-United
Kingdom double-taxation treaty. Moreover, the limitations of benefits article
only applies to the dividend, interest, and royalty articles and not to the other
very important provisions of the Cyprus—United Kingdom double-taxation treaty,
including the permanent establishment and business profits articles, the shipping
and air transport articles, and the personal services articles.

Many of the double-taxation treaties entered into by Cyprus contain similar
limitation of benefits clauses (referred to below as excluded persons clauses) and,
because the provisions of a treaty may be totally inapplicable in view of this clause,
each treaty is examined in turn, as follows:

Austria — There is no excluded persons clause.

Belarus — There is no excluded persons clause.

Belgium — Article 29(3) states that the provisions on withholding taxes on
dividends, interest, and royalties do not apply to persons entitled to special
income tax benefits under income tax law provisions, sections 5(2)(c)(I), 8(w)
and (y), and 28A.

Bulgaria — There is no excluded persons clause.

Canada — Article 29(3) states that the entire double-taxation treaty does not
apply to companies entitled to any special tax benefit under sections 8(w) and
28A of the new Tax Laws 1961-1977 or any substantially similar law sub-
sequently introduced. This is a very sweeping provision but, again, this does not
affect onshore companies which are fully taxed, but under Cypriot unilateral
law may be allowed to receive certain types of income, eg, capital gains, without
being subject to Cypriot tax; such companies may still benefit from the treaty.1%?
China — There is no excluded persons clause.

Czech Republic — There is no excluded persons clause.

109 For example, under Canadian tax law, the sale of shares in a Canadian subsidiary or
other private corporation is considered a disposition of taxable Canadian property and
is therefore subject to capital gains taxation in Canada. However, article 13(5) states
that, provided the underlying assets of the Canadian company are not real estate, a
Cypriot resident company will not be subject to Canadian tax on the sale of shares.
In this way, the double-taxation treaty may still be useful without invoking either
Canadian or Cypriot taxation, and the ‘limitation of relief’ article (article 22), relating
to remittances, also is not relevant.
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Denmark — There is no excluded persons provision.

Egypt — There is no excluded persons provision.

France — Article 13 of the Cyprus—France treaty includes an excluded persons
provision which restricts the application of the dividend, interest, and royalty
articles (articles 10, 11, and 12) to companies in which non-residents do not
have directly or indirectly a substantial interest, and to companies which do not
have, by virtue of special measures, a tax rate levied which is substantially lower
than the rate which is usually imposed on the profits of the companies of that
country. Again, article 13 only relates to the dividend, interest, and royalty
withholding taxes and not the remaining articles in the treaty, such as article 24
on capital which prevents French tax being imposed on the capital of a Cypriot
resident if the property is not real estate or allocated to a permanent estab-
lishment.

Germany — There is no excluded persons provision as such but, where Cypriot
international business companies are owned by German residents, instead of
the exemption method provided under the elimination of the double-taxation
article (article 23) of the Cyprus—Germany treaty, the 1974 Protocol to the treaty
provides that the credit method of that article should be adopted. In fact,
there is a requirement under the Protocol for the German recipient to prove that
the Cypriot company earns its profits from business activities within Cyprus,
which excludes the possibility of using Cypriot international business compa-
nies. Nevertheless, all the remaining articles of the treaty are relevant, and
Table A, above, shows that the dividend withholding tax for holdings of less
than 25 per cent is reduced to 15 per cent, the interest withholding tax is
reduced to 10 per cent, and the royalty withholding tax is reduced to zero per
cent with the exception of cinematograph and television film royalties.

Greece — There is no excluded persons provision.

Hungary — There is no excluded persons provision.

India — There is no excluded persons provision.

Ireland — There is no excluded persons provision.

Italy — There is no excluded persons provision.

Kuwait — There is no excluded persons provision.

Malta — There is no excluded persons provision.

Mauritius — There is no excluded persons provision.

Norway — There is no excluded persons provision.

Poland — There is no excluded persons provision.

Romania — There is no excluded persons provision.

Russia — There is no excluded persons provision.

Slovak Republic — There is no excluded persons provision.

South Africa — There is no excluded persons provision.

Syria — There is no excluded persons provision.

Sweden — There is no excluded persons provision.

Thailand — There is no excluded persons provision.

United Kingdom — See above.
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United States — Article 26 of the Cyprus-United States treaty contains a
‘limitation on benefits’ article which is very comprehensive and which restricts
relief from taxation under the double-taxation treaty to Cypriot companies
which are more than 75 per cent beneficially owned, directly or indirectly, by
one or more Cypriot residents, and to companies whose income is not used in
substantial part, directly or indirectly, to meet liabilities to non-residents of either
country. The use of various Cypriot conduit companies receiving income from
the United States and paying out such income to third parties is therefore
restricted, although article 26(2) states that the limitation article does not apply
if the principal purpose of the structure is not to obtain benefits under the tax
treaty.

The old USSR treaty, which is still in force with most CIS countries — There is
no excluded persons clause.

Indirect Investment

In General

6-108 For Cyprus, as well as for many other developing countries, foreign
investment, whether direct, indirect, or in or through Cyprus, means importation
of financial capital and human resources as well as technology, know-how,
expertise, and capital and, therefore, is greatly encouraged. The following part of

this Cap deals with indirect investment, ie, ‘international business activities’.!1?

Definition of ‘International Business’

6-109 In terms of the existing provisions of the Income Tax Laws,!!! a company

must comply with the two following requirements to enjoy international status:

Its shares must belong directly or indirectly exclusively to non-Cypriots; and
Its income must be derived from non-Cypriot-based sources.

110 The Council of Ministers, in exercising its powers under the proviso of section 28A(4)
of the Income Tax Laws 1961-1998, decided to extend the operation of section 28 A for
a further period of five years beginning on 1 January 2007. This means that the tax
legislation covering international business activities will operate until 31 December 2011
(Government Gagzette, Number 3319, 16 April 1999, Supp 1V, 34).

111 Article 28A reads as follows: ‘(1) In the case of a company incorporated in Cyprus, as
well as in the case of a company registered under section 347 of the Companies Law and
having the management and control of its business in Cyprus, the shares of which belong,
directly or indirectly, exclusively to aliens and which derives income from sources outside
the Republic, from the carrying on of any business the object of which lies outside the
Republic; or from the investment of capital in bonds, shares, debentures or loans of any
nature; or from any royalties; or from immovable property, tax is imposed on the
chargeable income, after deducting any tax which is payable outside the Republic,
at the rate of 4.25 per centum and the provisions of sections 42 and 43 do not apply’.
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6-110 In other words, an international business entity, whether a company, a
partnership, or a branch of an overseas company, must be wholly owned by foreigners
and must be exclusively engaged in business activities carried on outside Cyprus.'!?

Today, international business entities in Cyprus can operate in the following legal
forms, each of which is discussed in further detail below:

Limited company;
Branch of an overseas company; and
Partnership.

6-111 The numerous tax advantages enjoyed by international business companies
are critical to their profit potential, and it is of the utmost importance to ensure
that their international business status is not jeopardised by conducting prohibited
local business unintentionally. The result would be catastrophic for many reasons,
not least because corporate tax would jump from 4.25 per cent of net profit to
the 20 per cent (or 25 per cent, as the case may be) rate paid by local companies.
If the international status of a proposed business transaction is doubtful, it is
recommended that the authorities be consulted before taking action.

The following are examples of local activities in which international business
entities may safely engage:

Managing the affairs of the company, including employing staff and buying or
leasing business or residential premises;

Dealing with and executing orders and payments in respect of foreign goods or
customers, including arranging orders for local goods by foreign customers,
provided this is done through a local exporter;

Drawing and designing plans and programmes in respect of construction activi-
ties taking place abroad;

Editing and printing publications for distribution abroad;

Engaging in the activities of international banking units or captive insurance
companies;

Acting as ships’ agents or managers, provided that no local shipping work is
undertaken; and

Investing in shares of companies quoted on the Cyprus Stock Exchange.!13

112 In view of the European Union accession negotiations and particularly the European
Union Code of Conduct and the Organisation for Economic Co-operation and
Development Report on Harmful Tax Competition, Cyprus should consider
re-designing the concept of international business entities. Andreas Neocleous & Co,
‘Cyprus Offshore Regime’, International Financial Law Review (July 1998).

113 International business companies investing in shares of quoted companies not only
maintain their international status but, in addition, they enjoy tax exemption on dividend
income from Cyprus Stock Exchange quoted companies or on profit made from the
disposal of such shares; and like any other local investor, a 30 per cent deduction for tax
purposes of the cost of the acquisition in the shares of first issue of Cyprus Stock
Exchange quoted companies under certain conditions.
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Legal Requirements for International Business Limited Companies

6-112 International business limited companies are by far the most popular legal
entities. !

The legal requirements for the registration of a limited company in Cyprus are based
on the Companies Law, Cap 113, which is almost identical to the United Kingdom
Companies Act of 1948.

The registration procedure for such a company is similar to that applicable to a
local limited company except that the prior approval of the Central Bank is
required. As in the case of any other international business entity, there are certain
requirements which must be satisfied before such approval is granted, namely:

Confidential bank or other references for the shareholders must be sent to the
Central Bank;!15 and
All the shares in the company must belong, directly or indirectly, to foreigners.116

6-113 The minimum paid-up capital of CY £1,000 for international business
companies without a fully fledged office in Cyprus and CY £10,000 for those that
will employ expatriate staff or enjoy duty-free benefits in Cyprus. International
business companies intending to render insurance, banking, financial, or trustee
services to the public at large are subject to additional capital and other require-
ments. International business companies may express their authorised capital in
foreign currency provided it exceeds the equivalent of CY £100,000 in the case of
private companies and CY £500,000 in the case of public companies.

The approval of the Central Bank is readily granted, but the following conditions
are usually imposed:

The objects of the company must be confined solely to business outside Cyprus;
All local expenses of the company must be covered from funds imported from
external sources; and

The company may not obtain finance from local sources.!1”

6-114 The company must undertake to submit to the Central Bank its annual
accounts as at the end of its financial year, duly certified by accountants practising

114 Tornaritis, ‘Notes on the Law of Cyprus Relating to Offshore Operations, Shipping
Operations, and Shipping Companies, Foreign Investments in Cyprus and Transit
Trade’, Cyprus Law Review (July-September 1984).

115 The following wording is usually considered to be satisfactory for an individual: “We
would like to confirm that Mr/Mrs/Ms/Dr . . . has held a properly conducted account
with us for many years and we consider him to be respectable, trustworthy, and good
for normal business engagements’ and, in the case of a company, ‘We hereby confirm
that (name of company) is well known to us and that its shareholders and directors have
been known to us as clients for many years. We consider them to be respectable,
trustworthy and good for normal business engagements’.

116 However, residents can act as nominees for foreigners where anonymity is desired.
117 International banking units (IBUs) are not considered to be local sources.
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in Cyprus and authorised by the Minister of Finance. The accounts also should
bear a confirmation from the auditors that the company did not carry out any
transactions with residents other than local payments for administrative purposes.

Before initiating the incorporation procedure, it is advisable to ascertain that the
proposed name of the company is acceptable to the Registrar of Companies. This
will avoid complications if the proposed name is either not suitable or is already
being used by another company. On applying to the Registrar for approval of a
name, it is recommended that two or three possible names be submitted to avoid
unnecessary delays. Applicants should bear in mind that a name is not likely to be
authorised if it:

Is similar to the name of an existing company;

Is considered misleading or confusing;

Implies links with royalty; or

Includes the word ‘Imperial’, ‘National’, ‘Corporation’, ‘Commonwealth’, or
‘Co-operative’.118

6-115 Where a subsidiary company proposes to adopt the name of its parent
company, the latter must furnish its written consent for the use of its name.!'* Once
the approval of the Central Bank has been obtained, the next step is the registration
of the company. For a company to be registered,'? the following documents and
information must be filed with the Registrar of Companies:

The memorandum and articles of association;!2!
A list of the directors and the secretary’s name;!22 and

118 ‘The Central Bank will not approve, under the Exchange Control Law, names containing
undesirable words such as Asset Management/Manager, Assurance, Bank/Banking,
Broker(s)/Brokerage, Capital Credit, Currency(ies), Custodian(s)/Custody, Dealer(s)
/Dealing, Deposit(s), Derivative(s), Exchange, Fiduciary(ies), Finance/Financial, Fund(s),
Future(s), Insurance, Investment(s), Lending/Loan(s)/Lender(s), Option(s), Pension(s),
Portfolio(s), Reserves, Savings, Security(ies), Stock, Trust/Trustee(s), except where the
company will offer financial services to the public at large.” Central Bank Letter to the
Registrar of Companies (23 September 1999).

119 The wording of the consent to be similar to the following: “We the undersigned (name
of company) with registration number . . . hereby confirm that we have no objection to
the registration of a Limited Liability Company with the name . . .".

120 By virtue of the Companies (Amendment) Law of 2000, Law 2(1) of 2000, it is now
possible to register a private limited-liability company with only one shareholder.

121 The memorandum must state, among other things, the company’s name and objects and
the number and the value of the shares authorised to be issued. The articles of association
generally govern the company’s internal procedures and functions.

122 A minimum of one director is required but there is no maximum. Although there is no
necessity to have local directors, this is advisable especially where the provisions of a
double-taxation treaty are to be utilised, and it is important to show that the company
is effectively managed and controlled from Cyprus and that all company decisions are
taken in Cyprus. In addition, for practical reasons, it is recommended that the secretary
is a Cyprus resident.
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The address of the company’s registered office, which will be the place at which
all official notices are served.

6-116 To avoid delays, the company is usually registered through nominees
pending receipt of the bank references for the beneficial shareholders and the
permission of the Central Bank. Certain procedures are available to protect the
anonymity of shareholders where this is desired. However, the Central Bank will
require full disclosure of the true identity of shareholders, although this information
will be treated as strictly confidential.

Once all the required documents have been lodged with the Registrar of Companies
and he has satisfied himself that they are in order, he will issue a Certificate of
Incorporation. The formation and registration procedures, including printing of all
official stationery and opening the necessary bank accounts can usually be com-
pleted within a period of 14 days, whereupon the company can start operating
immediately. In the event that a company is urgently required, there exists a special
accelerated incorporation procedure at an extra cost whereby all relevant proce-
dures are completed within a maximum time of two days.

Incorporation costs are reasonable, and this assists in keeping corporate overheads
as low as possible. Total formation costs for a company with an authorised share
capital of CY £5,000, including lawyers’ and accountants’ fees, stamp duty,
printing and stationery costs, and other miscellaneous expenses, are likely to be as
low as CY £1,250. Stamp duty is paid on a sliding scale, and it is calculated on the
amount of the authorised share capital.!??

Fixed annual running expenses in respect of directors’ and secretarial fees, regis-
tered office fees, trustee company fees, and other miscellaneous expenses are
extremely competitive and range between CY £500 and CY £2,000, depending on
the type of services required and the nature of operations.

Types of International Business Companies
In General

6-117 Apart from international banking units, international captive insurance
companies, and shipping companies, which are discussed below, other types of
international companies that can be registered in Cyprus are the following, al-
though the list is not exhaustive.

Construction and Engineering Companies

6-118 Construction and engineering companies are used extensively for con-
struction operations in the Middle Eastern and CIS countries, and they are particularly
popular with Dutch, British, American, Greek, and Yugoslavian interests.

123 CY £125 for the first CY £10,000, plus £.30 for each £100 or part thereof.



196 INTRODUCTION TO CYPRUS LAW

Cyprus not only affords a greater degree of stability than most other Middle Eastern
states but, by sensible use of the double-taxation treaties, maximum profit potential
is ensured.

Employment Companies

6-119 Employment companies can be established with their main object as the
provision or recruitment of labour for contract or other work carried on outside
Cyprus.

This can be particularly advantageous to nationals of countries whose own tax
laws provide that, wherever tax is paid in another country, their salaries can be
remitted to their home countries without payment of any further local income tax.
Belgian, Australian, Austrian, and French residents all fall within this category.

Headquarter Companies

6-120 Headquarter companies are often used by multinational companies wishing
to have centralised regional management control.

Cyprus has become a popular base for centralising the activities of American,
European, and Far Eastern multinational entities, and it is attractive to companies
incorporated in distant tax haven states but having interests in the Gulf, Middle
Eastern, and Central and East European regions.

Invoicing Companies

6-121 Invoicing companies may be used for the re-invoicing of materials, goods,
and services from any country and to any destination. Administration is relatively
easy as all that is required is an office base with a competent manager to arrange
transactions.

Trade and transit depot activities may be facilitated by use of a bonded warehouse,
and the Cyprus Chamber of Commerce is always available to assist with the issue
of the necessary certificates.

General Trading Companies

6-122 General trading companies represent the majority of all international
business entities incorporated in Cyprus.

Such companies may be used for transit trade activities. Again, the Cyprus Chamber
of Commerce will help with the issue or legalisation of any required certificates of
origin.

Trust Companies

6-123 Trust companies may be used for managing trust funds held outside Cyprus
or for the administration of pension funds. There is no fixed minimum capital
requirement.
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Holding and Investment Companies

6-124 Holding and investment companies provide for centralisation of a group’s
investments through a central overseas company whose management has the
expertise to monitor and manage subsidiary companies in other countries. With
effective tax planning, they may be beneficially used in other countries with which
Cyprus has concluded double-taxation treaties.

Such companies are mostly used to hold participation in joint ventures particularly
in Central European, Eastern European, and Middle Eastern countries, North
Africa, China, and India so that dividend withholding taxes are reduced to a
minimum and excess foreign tax credits are avoided and are not, therefore, lost to
the group. Moreover, overseas dividends may be trapped by such companies and
utilised for re-investment in further subsidiaries without the ultimate parent
incurring domestic tax liabilities.

Shipping and Ship Management Companies

6-125 The shipping industry in Cyprus is growing steadily, and this kind of company
is therefore becoming popular together with crew management companies.

German, Dutch, Greek, Scandinavian, British, Japanese, and Russian companies
are particularly prominent in this field.

Finance Companies

6-126 Finance companies are particularly active in financing joint ventures or
other acquisitions in countries with which Cyprus either has a double-taxation
treaty or where either no, or very low, withholding tax is levied.

They also are used to reduce subsidiaries’ taxable profits by means of interest
charges made on loans receivable or to on-lend funds to entities within the same
group or to non-related third parties at arm’s length. Entities from Denmark,
Ireland, Germany, Greece, Britain, The Netherlands, the United States, and Aus-
tralia are particularly active in this area.

Printing and Publishing Companies

6-127 The low cost of local printing and an extensive telecommunications system
are just two of the factors which make Cyprus an ideal location for this type of
company.

Printing and typesetting of publications and books locally is permitted provided
that they are distributed abroad. This type of entity is being increasingly used by
American and Middle Eastern interests.
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Royalty Companies

6-128 Cyprus’ domestic tax system and laws, coupled with the network of
double-taxation treaties, provide many opportunities for effective tax planning
involving the crossborder routing of royalties, which is the usual income derived
from the transfer or exploitation of intellectual and industrial property rights.
A Cypriot intermediary royalty or licensing company can centralise a group’s
control over the intellectual property rights of its member companies and can cause
the reduction or avoidance of foreign taxation on royalty income by receiving
tax-deductible royalty payments from high tax countries subject to nil or reduced
royalty withholding tax rates through applicable double-taxation treaties.

There is no Cypriot withholding tax on the payment of royalties by international
business companies to any non-resident and, according to Cypriot Revenue prac-
tice, only a 10 per cent spread of the total royalties receivable will be taxable at the
4.25 per cent rate applicable to Cyprus international business companies.

Real Estate Companies

6-129 Real estate companies are used both for dealing in property and for
investment purposes, and they can benefit greatly from the effective application of
the relevant double-taxation treaty.

Middle Eastern, Danish, Swedish, French, and British interests are particularly
active in this sphere.

Internet and E-=Commerce Companies

6-130 The advent of the computer age, and in particular the Internet, has created
a radical change in how business is done. An increasing number of companies are
employing the capabilities of the web to increase their sales and reduce their overall
costs, thus maximising their profitability. There is a growing number of companies
who choose to host their e-commerce site or venture in Cyprus to take advantage
of the beneficial tax regime, excellent telecommunications infrastructure, and
intellectual property protection laws.

Electronic commerce business companies cannot only operate from Cyprus with
minimum tax charges, but also take advantage of Cyprus’ wide network of
double-taxation treaties which may be extremely useful in the context of the
internet server as a permanent establishment.!*

124 Cyprus is in the process of organising ‘high-tech parks’ to attract such companies and
generally high-tech companies to establish a base in Cyprus.
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International Business Branches

6-131 Under the Companies Law, Cap 113, foreign companies may register a
branch in Cyprus, provided that the approval of the Central Bank is obtained. Such
approval is readily granted following receipt of satisfactory bank references for the
foreign company. Once permission has been obtained, the following documents
translated into Greek must be filed with the Registrar of Companies:

Certified copy of the memorandum and articles of association, or the charter or
other instrument defining the constitution of the company;

Particulars of the directors and secretary of the company; and

Name and address of at least one person resident in Cyprus who is authorised
to accept service of notices on behalf of the company.12

6-132 For a branch to obtain international status and take advantage of the
attendant benefits, it must comply with the following requirements:

The shares in the company must belong, either directly or indirectly, to foreigners;
and

The business of both the company and the branch must be carried on outside
the territory of Cyprus.

6-133 There is a distinct difference between international branches which have
their management and control located in Cyprus and those which operate as
brass-plate entities due to location of their management and control abroad.
Although both are able to enjoy the usual benefits available to international entities,
itis crucially important to distinguish the two as they are subject to entirely different
tax rates and may even be subject to varying tax treatment in their home
countries.

When the management and control of the activities of an international branch are
located outside Cyprus, its net profits will be totally exempt from Cypriot tax.
However, where the management and control of the branch are based in Cyprus,
tax will be levied on its net profits at a rate of 4.25 per cent. Experience has shown
that it is this tax element, when combined with the tax provisions in the country
of origin, which determines whether it is advisable to locate branch management
and control in Cyprus or not.

The registration costs of international business branches are relatively low and are
likely to be in the region of CY £1,000, inclusive of the professional fees, stamp
duty, and other miscellaneous expenses.

125 Company Law, Cap 113, ss 347 et seq.
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International Business Partnerships

6-134 The international business partnership entity'%¢ is less popular for interna-

tional operations although, in some cases, it may have certain tax advantages and
uses, especially for American interests.

Partnerships are governed by the Partnership and Business Names Law, Cap 116,
which is similar to the equivalent English law. As in the case of limited companies
or branches, the registration of an international partnership follows a procedure
similar to that for a local partnership. As with all other international legal entities,
the prior consent of the Central Bank is required, and such approval will be granted
on receipt of satisfactory bank references for the partners.

Once the Central Bank has given its permission, the partnership will have to apply
to be registered with the Registrar of Companies. The procedures for registration
have been designed to make this process as simple as possible, and it is effected by
submission of the required return which must be written in Greek and must set out,
inter alia, the following information:

The name of the partnership;

The objects of the partnership;

The proposed duration of the partnership;

The names and addresses of contemplated partners; and

The extent to which partners are authorised to bind the partnership.

6-135 When a non-resident partner intends to work in Cyprus, he is required to
apply to the Department of Immigration for a work permit. This must be deposited
with the Registrar before registration. Unregistered partnerships are not recognised
by law and may be subject to penalties. After registration, the Registrar must be
informed of any subsequent changes in the constitution of the partnership.

In Cyprus, a distinction is drawn between two types of partnerships, ie, general
partnerships and limited partnerships. In general partnerships, all partners have
unlimited liability. In limited partnerships, some of the partners have unlimited
liability, while the liability of the others is limited to the extent to which they have
contributed to partnership capital.

The procedures for the formation of a partnership are relatively straightforward
and, consequently, registration can be effected quickly. All formalities, including
the opening of bank accounts, printing of stationery, and finalisation of other
miscellaneous matters, can usually be completed within one week. The Registrar
of Companies will ensure that the required Certificate of Registration is issued
without delay. All the registration costs of an international business partnership,

126 Tornaritis, ‘Notes on the Law of Cyprus Relating to Offshore Operations, Shipping
Operations and Shipping Companies, Foreign Investments in Cyprus and Transit Trade’,
Cyprus Law Review (July-September 1984).
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inclusive of professional fees, stamp duties, and other miscellaneous expenses, are
in the region of CY £750.

International business partnerships enjoy all the benefits available to other inter-
national business entities. However, the partnership profits are not taxable in
Cyprus either in the hands of the partners or the partnership.

Tax and Other Incentives for International Business Entities

Exemption or Reduced Income Tax Rates for International Business Entities

6-136 International business entities are subject to payment of minimal corporate
income tax, as follows:

International companies, irrespective of where management and control is
exercised, are taxed at 4.25 per cent;127

International branches whose management and control is based in Cyprus are
taxed at 4.25 per cent, but pay no tax when management and control is located
abroad;

Partnerships, irrespective of where management and control is exercised, pay no
income tax; and

There is no withholding tax payable on the dividends of international entities.

6-137 Interest earned on foreign capital which is imported into Cyprus and
deposited with any bank operating in Cyprus is tax exempt. !

Reduced Income Tax Rates for Foreign Investment Income
6-138 Foreign investment income remitted to Cyprus by foreign citizens or

Cypriots previously resident abroad is tax exempt up to £2,000 per annum. Any
amount in excess thereof is taxed at a rate of § per cent.

127 “The Law of Cyprus does not distinguish between international and local companies and
there is no definition of an international business company. The Income Tax Laws simply
refer to companies that are taxed at the rate of 4.25 per cent if they are owned exclusively
by non-residents and if they generate their income from activities outside Cyprus. If these
two conditions co-exist, there is a legal presumption that the company is entitled to
enjoy the concession of the lower tax rate of 4.25 per cent instead of the normal rate
of 20 per cent. A similar tax concession also is available to the residents (individuals or
companies) of Cyprus who generate their income from sources outside Cyprus. However,
in this case the legal presumption does not exist and the Cypriots who are claiming the
applicability of the lower tax rate have the onus to prove that their income emanates
from sources outside Cyprus.” Andreas Neocleous, ‘The Offshore Regime and Cyprus’
Accession to the European Union’, Cyprus Business Guide (1999).

128 If the investment is considered to contribute to the economic development of Cyprus,
the Minister of Finance may exempt from tax interest earned on borrowed foreign capital
invested in Cyprus.
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Exemption from Estate Duty

6-139 Property in Cyprus will be exempt from payment of estate duty if it
belonged to a person who was domiciled in Cyprus at the date of his death provided
it was purchased with foreign capital imported into Cyprus and the deceased was
permanently resident in a foreign country at any time before death.'?’

Exemption from Capital Gains Tax

6-140 No gain accrues to international business companies from the disposal of
immovable property outside Cyprus. Capital gains tax is imposed on an indexed
basis, only on gains on immovable property, or shares in companies deriving value
from immovable property in Cyprus.

The tax is levied at the rate of 20 per cent on the proceeds less the cost of acquisition
as adjusted by reference to the monthly retail price index.

Exemption from Stamp Duty

6-141 The documents and transactions of all international business entities are
exempt from payment of stamp duty.!3°

Exemption from Value-Added Tax

6-142 Transactions effected by Cypriot international business companies are by
definition outside Cyprus and therefore do not come within the ambit of value-
added tax legislation.

Consequently, international business entities have neither to register for value-
added tax purposes nor to charge value-added tax when supplying goods or
services. However, they must pay value-added tax on their local expenditure except
on their telephone bills.

Exemption from Exchange Control

6-143 International business entities, their foreign shareholders, and their foreign
employees are permitted to maintain freely convertible foreign currency bank
accounts in any currency in Cyprus and abroad.

129 By Law 74(I) of 8 June 2000, the estate duty, otherwise known as inheritance tax, was
abolished retrospectively from 1 January 2000.

130 The employment contracts of the expatriate personnel of international business
companies, as well as the contracts of lease of offices, are not subject to stamp duty.
Circular of Central Bank of Cyprus (14 January 1998).
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International business entities maintaining an office in Cyprus and their expatriate
employees are obliged to open a local disbursement current account (LDCA) with
a local bank out of which payments to residents and living expenses in Cyprus are
to be made.

Exemption from Social Insurance Contributions

6-144 International business entities and their foreign employees are fully exempt
from payment of social insurance contributions. However, such contributions are
payable in respect of local employees.

Duty-Free Facilities

6-145 Duty-free facilities are extended to international business entities and their
expatriate personnel under item 0.1.18 of the Fourth Schedule to the Customs and
Excise Duties Law, 1978. In accordance with the Law, duty-free relief is granted,
on request, in respect of the following items:

Motor vehicles, eg, saloon cars, sports cars, and station wagons;

Office equipment of a durable nature (eg, computers, telefax machines, and
photocopiers), but not of a consumable nature; and

Household effects of a durable nature (eg, television sets, video recorders, and
washing machines), but expressly excluding air-conditioning equipment and
furniture.

6-146 Relief from duty is granted only in respect of reasonable quantities of office
and household equipment. An international business enterprise may acquire a
duty-free car provided that it is necessary for business purposes or is to be allocated
to a full-time member of its expatriate personnel who is eligible for a duty-free car
but has not yet acquired one.'3!

Financial Reporting and Auditing Requirements

6-147 The Central Bank of Cyprus exercises a supervisory role in respect of all
international business entities and ensures that they comply with the terms on which
they were granted permission to operate from Cyprus. To facilitate the carrying
out of this function and to assist international business entities in regulating their

131 Entitled to relief are international business companies (a term which applies not only to
companies but also to partnerships, individuals, and unincorporated associations),
which are engaged exclusively in activities outside Cyprus and which maintain
continuously a proper office in distinct premises (ie, not part of living accommodation)
equipped with normal office facilities and full-time personnel, for use as an office; and
their full-time expatriate personnel, consisting of foreigners entitled to live and work in
Cyprus under a temporary residence permit issued for that purpose. Expatriates earning
an annual salary of CY £12,000 may initially be approved for eligibility and, to continue
to be eligible, their expenditure in Cyprus should not be less than CY £12,000 per annum.
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affairs in a proper and efficient fashion, accounts audited by independent Cypriot
auditors must be submitted to the Central Bank.

All Cypriot companies, whether local or international, are required to maintain
accurate books of accounts which should reflect the true and correct position of
their affairs, as well as give sufficient clarification of their activities. In particular,
correct and proper records should be kept to reflect all:

Money received and disbursed, together with details of the related transactions;
Sales and purchases of stock by the company; and
Company assets and liabilities.

6-148 In addition, the Cypriot Company Law, which is closely modelled on its
English counterpart, requires that company accounts must include:

A directors’ report, which should accompany the balance sheet and be submitted
to the shareholders’ annual general meeting;

An auditor’s report, containing certain prescribed statutory information;

A profit-and-loss account compiled by the company’s directors and containing
prescribed information on the company’s present financial standing and its
transactions during the preceding 12-month period; and

A balance sheet, reflecting company assets and liabilities and containing certain
other information prescribed by law.

6-149 Furthermore, all companies with a share capital are required to submit an
annual return to the Registrar of Companies. In the case of companies which have
shareholders and other bodies corporate, the annual return must be accompanied
by the audited financial statements of the company translated into the Greek
language. It must contain information such as the company’s registered address, a
summary of shares issued for cash and non-cash considerations, shares discounted,
forfeited, or surrendered, the amount of any company mortgages, a list of the
company’s members, and details of the company’s directors and secretary.

Cyprus-registered branches of foreign companies are not legally bound to compile
full separate branch accounts but, when taxed in Cyprus, are obliged to do so for
income tax purposes. They also must submit accounts of the main company,
translated into Greek, to the Registrar of Companies. Partnerships are exempt
from any requirement to prepare audited accounts, but they are legally bound to
keep proper books of account which must be available for scrutiny by individual
partners. However, in all cases, an independent auditor must be appointed to
confirm to the Central Bank of Cyprus and to other authorities that no local
business was carried out and that all local expenses were covered from external
sources.

Residence and Work Permits

6-150 The expatriate directors, executives, and managers of all international
business entities are able to obtain residence and work permits fairly easily and
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without delay.’3? Provided that no suitably qualified Cypriots are available,
administrative, clerical, and non-executive expatriate employees also may secure
such permits without difficulty.

Residence and work permits are usually received within one month of application.
Thereafter, the expatriate employee, and each member of his family holding a
separate passport, should report to their local police immigration department,
where they will each be issued with an Alien Registration Certificate.

Residence and work permits are usually issued for an initial period of two years,
but they will be readily extended for additional three-year periods subject to the
general conduct of the business of the company. Eligible expatriate employees,
accompanied by their family, may obtain a second duty-free car for the use of their
family, provided that the expenditure in Cyprus of the expatriate justifies the use
of such second car. For the time being, where the annual salary of the expatriate is
less than CY £20,000, this concession is not normally allowed.!33

International Banking Units

In General

6-151 Cyprus is emerging as an international banking centre.!3* A substantial
number of foreign banks have been granted licences to set up international banking
units and conduct international banking activities from Cyprus.'3*

132 Directives of the Central Bank on the Issue and Renewal of Temporary Residence and
Employment (TRE) Permits of 1996, revised in February 1999.

133 Customs & Excise Circular of 17 November 1998, regarding the terms and conditions
imposed by the Department on the duty-free facilities for international business
companies and their expatriate personnel.

134 Saunders and Andreas Neocleous, Cyprus International Tax Planning (2nd ed, 1991).

135 As at June 2000, the international banking units in Cyprus were Allied Business Bank
SAL; Arab Jordan Investment Bank SA; Banca Roma de Comert Exterior (Bancorex)
SA;Banca de Credit Cooperatist BankCoop SA (Bankcoop); Bank of Beirut and the Arab
Countries SAL; Banque de ’Europe Meridionale SA; Banque Europeene pour le Moyen
— Orient SAL; Banque du Liban et D’Otre-Mer SAL; Banque Nationale de Paris
Internationentale SA; Banque SBA SA; Barclays Bank Plc; Beogradska Banka dd; Byblos
Bank SAL; Commercial Bank of Greece SA; Credit Libanais SAL; Federal Bank of the
Middle East Ltd; First Private Bank Ltd; USBC Investment Bank Cyprus Ltd; Industrial
Commercial Avto VAZbank; Joint-Stock Commercial Bank for Agriculture, Industry
and Construction ‘Agropromstroybank’; Joint Stock Bank ‘Inkombank’; Joint Stock
Commercial Bank ‘Menatep’; Jordan National Bank Plc; Karic Banka dd; Kreditna
Banka Beograd dd; Lebanon and Gulf Bank SAL; Russian Commercial Bank (Cyprus)
Ltd; Société Generale Cyprus Ltd; Vojvodjanska Banka ADj; Credit Suisse First Boston
(Cyprus) Ltd; Republic National Bank of New York (Cyprus) Ltd; Safra Republic
(Cyprus) Ltd; Banque Saradar SAL; Joint Stock Commercial Bank Tokobank; Joint
Stock Bank ‘Kubanbank’; Joint Stock Bank ‘Toribank’; Trade and Savings Bank Plc ‘TS
Bank’; Swiss Bank Corporation; and United Overseas Bank.
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It is the stated policy of the Central Bank of Cyprus to encourage the establishment
of IBUs (preferably branches, as opposed to locally incorporated subsidiaries or
associated companies), and the authorities are determined to attract reputable
banks with an established track record of growth and profitable operation to
participate in international banking activities in Cyprus. The government has
shown that it is willing to interpret existing legislation as liberally as possible and
even to introduce new legislation where necessary to enable IBUs to operate
effectively while still adhering to sound banking principles.

[BUs, whether branches of foreign banks or locally incorporated legal entities, must
be licensed under the provisions of the Banking Law, 1997.13¢ As a rule, only
branches or subsidiaries of banks enjoying a good reputation internationally, and
established in countries where there are adequate banking supervision and lenders
of last resort facilities, will be considered as eligible for a licence.

Where an IBU is a subsidiary of a foreign bank, the parent bank is expected to
provide an appropriate letter of comfort. They are expected to operate as fully-
staffed units and not merely as ‘brass-plate’ operations.

Except with special permission from the Central Bank, IBUs must operate wholly
on an international basis, and all their dealings must be with non-residents and
denominated in currencies other than Cyprus pound.

All IBUs are exempt from most of the monetary policy and credit regulations
applicable to local banks, such as the minimum reserve requirement, adherence to
maximum interest rates, and restrictions on the holding of foreign assets or
investments in shares and immovable property. Ratios such as liquidity and capital
to risk assets are applicable only to locally incorporated IBUs, but all IBUs are
required to supply to the Central Bank such information about their activities as
might be requested, to satisfy the Central Bank of their ability to meet their
obligations as they fall due and of their adherence generally to sound banking
practices.

IBUs must pay an annual fee of US $15,000 to the Central Bank as reimbursement
to the latter of the cost of its supervisory function. IBUs must submit to the Central
Bank a letter of authorisation, which enables the latter to exchange information
with the applicant bank’s home banking supervisory authorities.

Taxation

6-152 If an IBU takes the form of a local branch of a foreign bank with
management and control exercised outside Cyprus, no Cyprus tax will be payable;
if management and control is exercised in Cyprus, tax is payable at a reduced rate
of 4.25 per cent. If the IBU takes the form of a Cyprus incorporated subsidiary of
a foreign bank, it is liable to the reduced rate of 4.25 per cent on its net income as

136 Banking Law 1997, Law 66 (1)/97.
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are all other international business companies. From a tax planning point of view,
IBUs may be of interest to financial companies in countries which either do not tax
at all, or tax in full, active income (and banking is considered to be such an income)
emanating from foreign branches.

A Cyprus IBU may engage in financing joint venture activities in countries with
which Cyprus has entered into a double-taxation agreement. This would result in
significant tax savings as the interest article of the relevant treaty would serve to
eliminate or reduce the withholding tax on outgoing interest payments. Assuming
that the IBU can claim the benefit of such double-taxation treaties, the net result
would be that tax exposure is minimised or eliminated.

Under section 10(1) of the Income Tax Law, any interest earned on foreign money
capital imported into Cyprus and deposited with a bank operating in Cyprus is
completely exempt from Cypriot income tax. Any interest earned by international
business companies placing funds with any local bank or IBU or ABU operating in
Cyprus is considered as being interest earned on foreign money capital and,
therefore, no tax is payable thereon.!3”

Other Advantages

6-153 All other benefits available to international business entities in Cyprus, such
as duty-free concessions and exchange control exemption, also apply to IBUs and
their expatriate employees.

In addition, the following advantages arising, inter alia, out of Cyprus’ geographical
position might be particularly useful to IBUs:

The possibility of attracting international businesses relating to or connected
with neighbouring Middle Eastern and other countries;

The possibility of servicing the transit trade now using Cyprus ports en route to
the Middle East and Africa;

The possibility of specialising in shipping and aviation finance;

The possibility of attracting business from the thriving international community
on Cyprus and expatriates, as well as from international companies which
maintain their international or regional headquarters in Cyprus;

The possibility of providing finance and related financial services such as leasing,
asset finance, and project finance to neighbouring countries, CIS, China, India,
and South Africa, with whom Cyprus has concluded double-taxation treaties;
and

The possibility of playing a role in the reconstruction of Lebanon and Palestine.

137 This exemption did not apply to interest on deposits with international banking units
or administered banking units because the Commissioner of Income Tax did not consider
them as operating within Cyprus. Following, however, representations made by the
Central Bank of Cyprus, the Minister of Finance decided that the provisions of section
10 should apply to all banks which are licensed to operate in or from within Cyprus.
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Administered Banking Units

6-154 Applicant banks which meet the Central Bank’s eligibility rules'3® also may

be allowed to establish themselves as administered banking units. ABUs are
required to carry on banking business in their own name, but their day-to-day
administration should be carried out, on their behalf, by another bank (the
‘administering bank’), which must be already licensed by the Central Bank to
operate in or from within Cyprus. They must submit to the Central Bank a Letter
of Authorisation in the same way as IBUs.

ABUs must enter into a written management agreement with an administering
bank, and they must pay an annual fee of US $10,000 to the Central Bank.

Bank Representative Offices

6-155 Bank representative offices are not considered to be businesses as defined
in the Banking Business (Temporary Restrictions) Law, Cap 124, and they do not
need a licence from the Minister of Finance although, as non-residents, they need
exchange control permission and should register their names with the Registrar of
Companies. In granting its permission, the Central Bank of Cyprus requires the
office to observe the following conditions:

No banking business may be carried on;

The office must be used exclusively to facilitate contact between the bank
represented and the rest of the world;

The Central Bank may at any time request information about the activities of
the office; and

All expenses must be covered from external sources.

6-156 Aswith IBUs, only foreign banks enjoying a good reputation internationally
and formed in countries where there is adequate banking supervision, including the
facility of lending of last resort, will be authorised to establish bank representative
offices in Cyprus.

International Financial Services Companies

6-157 An international financial services company (IFC)!3? is an international
branch of an overseas company registered in Cyprus or an international company
incorporated in Cyprus or an international partnership registered in Cyprus whose
main object is to provide international financial services.

138 Central Bank of Cyprus, A Guide to Prospective Applicant Banks on the Establishment
of International Banking Units, Administered Banking Units, International Representative
Offices (October 1999).

139 Central Bank of Cyprus, A Guide to Prospective Applicants on the Establishment of
Offshore Financial Services Companies (September 1997).
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The term ‘financial services’ is widely defined, and it means dealing in investments,
managing investments, providing investment advice, and establishing and operat-
ing collective investment schemes, while the term ‘investment’ means shares,
debentures, government and public securities, warrants, certificates representing
securities, units in collective investment schemes, options, futures, and contracts
for differences.

The provision of international financial services from within Cyprus requires the
prior authorisation of the Central Bank. A person, whether natural or legal,
submitting an application to the Central Bank for the establishment of an IFC,
must be a ‘fit and proper person’ in the opinion of the Central Bank to be
involved in the provision of such services. The ‘fitness and properness’ of a person
is determined by means of detailed questionnaires to be completed by all
applicants and by personal interviews with the applicants by officials of the
Central Bank.

Applicants also should have soundly based and considered reasons for wishing
to provide international financial services from within Cyprus. Depending on
the form that the IFC will take and the nature of the international financial services
to be provided by it, letters of comfort and guarantee, extracts from minutes, and
audited annual financial statements must be provided by the applicant to the
Central Bank, in support of an IFC’s operations from within Cyprus. The Central
Bank policy provides that:

The shares of IFCs must be registered in the names of beneficial shareholders
and not on nominee shareholders. The reason for this is to provide transparency
as to the real ownership of IFCs, which offer financial services to the public at
large;140 and

IFCs must have a physical presence, in the form of a full-fledged administrative
office in Cyprus where up-to-date books and records are maintained at all times,
including clients’/investors’ files and underlying vouchers, and when at least one
employee, fully acquainted with the financial services provided by the IFC and
able to respond to Central Bank enquiries on an ad boc basis or during on-site
examinations, is stationed.

6-158 IFCs are currently widely used in dealing with the Russian securities market
as well as the emerging markets of China and India. IFCs are subject to the normal
international corporate tax rate of 4.25 per cent, and they enjoy all the other
incentives and benefits available to international entities.

140 This will facilitate the divulgence of information by the Central Bank of Cyprus should
the need arise, regarding the names of shareholders of IFCs, to overseas regulatory
authorities.
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International Trustee Services Companies

6-159 A corporate entity or partnership which intends to offer international
trustee services to the public at large on a professional basis must obtain the prior
authorisation of the Central Bank of Cyprus, under the Exchange Control Law.'*!

To obtain such authorisation, an application must be submitted to the Central
Bank, containing the following information:

A statement setting out the nature and scale of the intended trust business and
the proposed arrangements for its operations;

Completion by the applicant of certain detailed questionnaires about the appli-
cant’s professional expertise and current business affairs; and

A letter of authorisation from the principal beneficial shareholders of the
applicant, in the case of a legal person, enabling the Central Bank to seek and
exchange information from and with third parties in general, as well as banking,
supervisory, or financial regulation authorities, on the content and purpose of
the application.

6-160 The grant of a trust licence is at the discretion of the Central Bank, which
does not apply any rigid criteria for the purposes of processing each application
but rather deals with it on its merits. Successful applicants are issued with a licence
incorporating a number of conditions, the most common of which are that the
trustee company must submit annually to the Central Bank the number of trusts
and total value of assets under trust administration and that the trustee company
shall not act as a trustee of a collective investment scheme without the prior
approval of the Central Bank.

International Public Companies

6-161 International public companies (IPCs) may be registered in Cyprus, pro-
vided that such companies are:

Associated with or form part of a collective investment scheme; and
The promoter is a first-class name in the international financial sector.

6-162 International public companies in Cyprus will, therefore, be permitted to
issue and transfer their shares freely without the prior approval of the Central Bank,
provided that, within a specified period of time, such shares become quoted and
thereafter remain listed on a recognised Stock Exchange. In addition, like ordinary
international companies, IPCs will be expected to:

Belong exclusively, directly or indirectly, to foreigners;

141 Central Bank of Cyprus, A Guide to Prospective Applicants on the Establishment of
International Trustee Services Companies (October 1999).
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Realise their objects outside Cyprus, with the exception of their management,
control, or administration; and
Cover all their financial requirements from external sources.

6-163 The Registrar of Companies has confirmed that IPCs may be registered with
their capital denominated in foreign currency if it exceeds a certain minimum, now
US $1 million.

In view of the investment possibilities that exist in countries such as the CIS, China,
and India, with which Cyprus has concluded double-taxation treaties, the use
of a Cyprus IPC managed by a promoter in an established financial market, being
either single tier or two-tiered, can have significant advantages and reduce the
overall tax burden imposed on the foreign investor, institutional or otherwise.!*?

International Collective Investment Schemes

In General

3

6-164 The International Collective Investment Schemes Law'#? was enacted in

May 1999.144

Its intention is to create a legal and regulatory system which balances adequate
investor protection against the necessary freedom to manage the underlying invest-
ments. Cyprus should become an important participant in the business of mutual
funds and an attractive place for investors in the European Union, Japan, and the
United States.

Definition and Structures Available

6-165 A Cypriot international collective investment scheme (a ‘scheme’) is defined
as a scheme in the form of an international fixed-capital company, an international
variable-capital company, an international unit trust scheme, or an international
investment limited partnership whose sole purpose is the collective investment of
funds of unitholders. The schemes can only be established and operated by
non-residents of Cyprus, and no permanent residents of Cyprus may hold units in
a scheme.

The combination of relevant Cyprus laws allows funds to be structured in a flexible
manner, eg, as umbrella funds, master or feeder funds, single or multi-class funds,
limited life or duration funds, or funds of funds.

142 International public companies may now list their shares on the Cyprus Stock Exchange.

143 Law 47 (1)/99; Law 63 (I) of 2000.

144 Central Bank of Cyprus, A Guide to Prospective Applicants on the Obtaining
Recognition as an International Collective Investment Scheme (1999). Elias Neocleous,
‘International Collective Investment Schemes’, Fund Management, International
Financial Law Review Supplement (October 1999).
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Regulatory Framework

6-166 The Central Bank of Cyprus is the regulatory and supervisory authority of
Schemes. It has stated that it wishes to create a user-friendly framework. Schemes
will be authorised by the Central Bank if they meet the following criteria:

The directors and promoters must be considered by the Central Bank to be
competent and suitable in respect of matter related to such schemes;

The managers and trustees must act independently of one another and must have
sufficient financial and operational resources and skill to conduct their business
efficiently. Their officers must be persons of integrity, with an appropriate level
of knowledge and experience;

Only licensed banking and bank institutions may act as trustees of schemes;
The managers and trustees of a Scheme must have a place of business in Cyprus
unless the Central Bank decides otherwise; and

An applicant must submit to the Central Bank for approval documents and
information relating to the Scheme, including its proposed constituent docu-
ments, offering circular, and third-party service providers’ agreements.

6-167 The Law distinguishes among schemes designed to be marketed on a retail
basis to the public at large, schemes designed to be marketed solely to experienced
and professional investors, and private schemes whose number of unitholders is
limited to 100 and which impose restrictions on the transferability of units.

The restrictions to be imposed by the Central Bank will reflect the different
standards of investment protection which should be provided by each category.

Confidentiality

6-168 Any information relating to a scheme, its business, promoters, trustees, or
managers which is acquired by the Central Bank for the purpose of exercising its
regulatory and supervisory authority is to be held in confidence and not released
to any person except by court order.

No officer, employee, manager, or trustee of a scheme may disclose or use for his
own benefit any information relating to the affairs of a scheme unless he is obliged
by law to do so, eg, where the scheme is declared bankrupt or is in the process of
being wound up.

Managers and Trustees

6-169 The previous consent of the Central Bank is required for the replacement
of a manager or trustee of a scheme, any substantial change in the ownership or
shareholding structure, any new appointment of a director, and any delegation of
duties to a third party.

The Central Bank has the discretionary power to remove or replace a manager or
trustee. A manager of a scheme is liable to its unitholders for any loss suffered by them
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as a result of the manager’s improper performance of its duties, regardless of the
fact that it may have entrusted some or all of the assets in its safekeeping to a third party.

Taxation

6-170 Amendments to the Cypriot Tax Laws, 1961-1988, were introduced in
May 1999 with the enactment of Law 50 (I)/99, providing for an advantageous tax
treatment of Schemes as follows:

Schemes will be generally liable to income tax in Cyprus at the rate of 4.25 per
cent, subject to the exemption set out below;

Ninety per cent of profits or gains realised by schemes through the disposal or
sale of securities held by them will be exempt from taxation;!43

The income generated by managers and trustees through the provision of services
to schemes is exempt from any tax; and

There is no withholding tax applicable to or payable by a scheme or its
shareholders, unitholders, or partners.

6-171 Cyprus’ wide network of double-taxation treaties adds considerably to the
competitive position of schemes over other jurisdictions. This is because the use of
double-taxation treaties can reduce the burden of withholding tax in the country
of source of dividend and interest income and, in a few cases, eliminate source
country capital gains tax. As schemes are subject to tax in Cyprus, they may
therefore remain eligible for benefits under those double-taxation treaties (particu-
larly with Central and Eastern European countries and other emerging markets)
which do not contain specific anti-avoidance or limitation of benefits provisions.

International Insurance Companies

6

6-172 To obtain international status,'*® an insurance company must comply with

the following requirements:

Its shares must belong, directly or indirectly, exclusively to aliens; and
Its income must be derived from sources abroad, ie, it must be exclusively
engaged in business carried on outside Cyprus.

6-173 The registration procedure for an international insurance company is
similar to that applicable in the case of a local insurance company, except that the
prior approval of the Central Bank of Cyprus is required. Approval will be granted

145 This effectively means that Schemes will suffer taxation at the rate of 0.425 per cent on
gains realised on the sale of securities. Other types of income, such as dividends or
interest, will be taxed at the rate of 4.25 per cent subject to applicable credit relief
provided by any of Cyprus’ double-taxation treaties that would reduce or eliminate
Cypriot tax.

146 Colota and Glykis (Andreas Neocleous & Co), ‘Cyprus’, International Insurance Law
and Regulation.
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if the Central Bank of Cyprus received satisfactory bank references for each
shareholder. Approval is usually subject to the following conditions:

The objects of the company must be confined solely to business outside Cyprus;
All local expenses of the company must be covered from funds to be imported
from external sources;

The company may not obtain finance from local sources; and

The company must undertake to submit to the Central Bank of Cyprus its annual
accounts as at the end of its financial year.

6-174 Where the beneficial owners desire to remain anonymous, this is secured
by effecting registration through nominees. The Central Bank of Cyprus and the
Superintendent of Insurance will insist on disclosure of the true identities of the
ultimate beneficiaries, but this information will be treated with the utmost confi-
dentiality. Section 3(2) of the Insurance Companies Law!*’ provides that a
company formed and registered under the Companies Law and which carried on
insurance business of a class specified in section 3(1) in any part of the world other
than Cyprus will be deemed to be a company carrying on such business within
Cyprus for purposes of the Insurance Company Law.

Therefore, an international insurance company, after having been registered with
the Registrar of Companies and having obtained the Central Bank’s permission,
must apply to the Superintendent of Insurance for a licence. A licence will be issued
if the following requirements are met:

The company must have a paid-up share capital of not less than CY £200,000;
The company’s solvency margin is not such that the company may be deemed
to be unable to pay its debts;

The class of insurance business in respect of which the application is made must
be conducted in accordance with sound insurance principles;

The company is reinsured or has made arrangement for its reinsurance by
another insurance or reinsurance company in respect of policies issued or to be
re-issued;

The name of the company is not identical to that of an existing licensee or of a
company which was lawfully carrying on insurance business in Cyprus at the
commencement of the Law; and

The company complies with the provisions of section 9 of the Insurance
Companies Law, which provides that the Superintendent shall not grant a licence
toa company if any director, controller, manager or any principal of the company
does not satisfy such standards or requirements as may be prescribed.!43

147 Law 72 of 1984, as amended.
148 Law 72 of 1984, as amended, s 8.
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6-175 According to section 17 of the Insurance Companies Law, every insurance
company must provide:

A guarantee supplied by either the parent company or one of its affiliates or a
bank guarantee issued on the strength of the company’s invested capital;

A business plan setting out the company’s operations for the first three years,
including information relating to the administrative structure of the company’s
head office as well as its branches, and the approximate number of agents and/or
intermediaries to be appointed and the applicable average commission;14?

A specification pursuant to section 3(1) of the Insurance Companies Law setting
out the classes of insurance business which the company proposes to conduct;
and

Specimen policy contracts which the company will be adopting in its business.

6-176 Cyprus international insurance companies are, by definition, owned by
foreigners and conduct insurance activities outside Cyprus. They enjoy all the
advantages of international business companies and are taxed at the rate of 4.25
per cent on their net profits.

International Captive Insurance Companies

6-177 A captive insurance company'*? has been defined as a limited company
which is formed as a wholly owned insurance subsidiary of an organisation not in
the insurance business and which has as its primary function the insuring of some
of the exposures and risks of its parent’s affiliates. A captive also may be formed
by a group of individuals or companies where they have in common the insuring
of the same risk.

It also is possible for a captive to operate as a reinsurer,'>! with the result that a
conventional insurer may insure part of the risk while the captive reinsures the
balance. Captives also are formed to insure a specific risk of the parent where cover
is either not available from conventional insurers or where cover is available but is
prohibitively expensive. There are various types of captive insurance companies.
The following are the more important categories of captives:

The pure or open market captive, underwriting only the risks of the parent
company or its subsidiaries;

149 Such information as would normally be contained in a revenue accounts also should be
included.

150 Saunders and Neocleous, Cyprus International Tax Planning (2nd ed), ch 8; Colota and
Antonis Glykis (Andreas Neocleous & Co), ‘Cyprus’, International Insurance Law and
Regulation; Finney, ‘A Tax and Financial Analysis’, Captive Insurance (1980); Bawcutt,
Captive Insurance Companies Establishment, Operation, and Management (1982).

151 According to a legal opinion of the Attorney General of Cyprus, the Insurance
Companies Law (Law 72 of 1984, as amended) is applicable to all companies which
undertake re-insurance business.
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The multiple parent captive, being owned by a number of companies and
insuring the risks of all parents in the group;

The domestic!32 or international captive, being a captive formed in the country
of domicile of the parent;

The industry captive, being a multiple captive formed by parent companies operat-
ing in the same industry for the purpose of insuring risks common to them all; and
The protection and indemnity club, representing a specific category of captives
which are generally formed by ship owners for the purpose of self-insuring risks
related to their ships and shipping activities.!>3

6-178 For the registration of an international captive insurance company, the
permission of the Central Bank of Cyprus is required. Like all other international
business entities, a Cyprus international captive is requested to submit copies of its
balance sheet, profit-and-loss account, and confidential annual statement to the
Central Bank of Cyprus within six months of the end of each financial year. These
accounts should have been audited and certified by an authorised accountant
practising within Cyprus, but not an officer or servant of the captive.

The aim is to present a true and fair picture of the captive’s financial affairs so that
the Central Bank of Cyprus can satisfy itself that the captive is complying with the
conditions under which it was originally given permission to operate. As interna-
tional captives fall within a specific category of their own, however, they enjoy the
benefit of exemption!** from disclosing certain information relating to the following:

Movements and classes of provisions and reserves;
Assessment of assets, liabilities, income, and expenditure; and
Sources of provision for payment of income tax.

6-179 Where the international captive opens an administrative office in Cyprus,
the captive and its expatriate personnel will be required to open individual local
disbursement current accounts with authorised dealers (onshore banks) for meeting
their payments to residents of Cyprus. The international captive insurance compa-
nies may apply their own specific accounting policies with certain regulated
parameters. While there are no strictly binding auditing practices, the following are
those more generally utilised:

The annual basis of accounting is generally used so that accepted claims and net
reinsurance recoveries for any given financial year are set off against gross
premiums paid and reinsurance ceded;

152 The domestic captive insurance company may suffer the disadvantage of being subject
to heavy taxation and high capitalisation.

153 Protection and indemnity clubs are registered as companies limited by guarantee, but
they take the form of mutual insurance association, with their operations conducted by
contracted management companies.

154 These are in addition to the other benefits enjoyed by all captives, such as minimum
share capital, and there is no requirement for reinsurance treaties.
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In terms of the annual accounting method, unearned premiums are generally
calculated either on a monthly pro rata basis or on the ‘24ths’ method;
Expenses relating to the issue of insurance policies, such as commissions and
brokerage fees, are reflected on the balance sheet as deductions against unearned
premiums, and they are deferred where appropriate; and

In arriving at an assessment of the total cost of claims, consideration also is given
to claims incurred but not reported.

6-180 To present a correct and complete picture of the captive’s financial status
and to assist the Central Bank of Cyprus in verifying that the captive has conducted
itself within its permitted scope of activities, it is suggested that the following items
be dealt with in the profit-and-loss account:

Underwriting results, in respect of transfers to or from the respective underwrit-
ing revenue accounts;

Investment income on shareholders’ funds;

Management expenses not already charged to the respective underwriting
revenue accounts;

Taxation of both general and life insurance profits;

Dividends to shareholders; and

Balance of unappropriated profits added to retain profits and reserves.

6-181 There is no statutory method for calculating underwriting profits and losses
as reflected in both the shareholders’ accounts and in documentation submitted to
the superintendent of Insurance. The Republic of Cyprus international captive,
therefore, is free to select its own method of calculating underwriting results, and
auditing policies may vary from one captive to other. However, it is recommended
that the same accounting principles be applied in determining the underwriting
profits and losses contained in both the shareholders’ accounts and other official
documentation.!'®?

International Trusts

6-182 In 1992, a bill providing for formation and administration of international
trusts was enacted.'’® The Law accords wit the proclaimed government policy to
enhance further the attractions of Cyprus as an international trust jurisdiction and
the range of facilities offered to private and international investors.

Shipping Companies

6-183 As stated earlier, shipping activities constitute a separate form of foreign
investment made by non-residents in Cyprus. This type of foreign investment and

155 Saunders and Andreas Neocleous, Cyprus International Tax Planning (2nd ed), ch 8.
156 Law 69 of 1992.
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generally the role of Cyprus as an international or regional maritime centre are
described and analysed in the Admiralty and Maritime chapter.

Direct Foreign Investment

In General

6-184 Itis not surprising that a small country like Cyprus would attempt to protect
its economy from undisciplined or abusive practices in foreign investments at the
onset of their introduction to the Cypriot market, and this protection was initially
adopted by the government.’” However, having established itself as a reputable
international business centre in the Middle East, Cyprus adopted a new policy
aiming at the gradual liberalisation of foreign investment. The association agree-
ment made in 1972 with the European Economic Community and the application
by Cyprus in 1990 for full membership of the EU have played a supportive role in
the pursuit of the current policy.

Under the current policy on foreign direct investment adopted by the Central Bank
of Cyprus, most sectors of the economy have been totally liberalised, and foreign
participation therein is allowed up to 100 per cent. Other sectors also have been
made less strict.

Investors from EU member states receive preferential treatment during the continu-
ous liberalisation of foreign investment in Cyprus. The liberalisation of the sectors
relating to national and public security is not contemplated in the future.

Policy

6-185 The Central Bank is the competent authority responsible for approving or
rejecting proposed foreign investment in Cyprus.'® Its prior permission for any
such investment is essential and is usually easy to obtain, subject to the following
four prerequisites, ie, that the foreign investment:

May not harm national security;
May not threaten the environment;
May not harm the economy; and
Must be of an adequate amount.%?

157 The policy regulating foreign investment which was in force before the Decision of the
Council of Ministers of 6 November 1986.

158 No investment can be made in Cyprus by non-residents (Cypriots or foreigners) without
the permission of the Central Bank of Cyprus, which is granted under the provisions of
the Exchange Control Law, Cap 199. Tornaritis, ‘Notes on the Law of Cyprus Relating
to Offshore Operations, Shipping Operations, and Shipping Companies, Foreign
Investments in Cyprus and Transit Trade’, Cyprus Law Review (July-September 1984).

159 Circular of the Central Bank of Cyprus of February 1997.
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6-186 The decision of the Central Bank is subject to review by the Supreme Court
on application.!®®

The latest policy on foreign direct investment in Cyprus was announced by the
Central Bank of Cyprus in January 2000.'°! With immediate effect, all the existing
restrictions relating to the minimum level of investment and the maximum allow-
able percentage of participation were abolished for investors in any enterprise in
Cyprus who are resident citizens of the member states of the EU; the term ‘citizens’
means individuals or corporate bodies. Other limitations imposed by law or
regulation, eg, on the acquisition of immovable property, remain in force.

So far as portfolio investment is concerned, investors who are resident citizens (as
previously defined) of EU member states may now also acquire up to 100 per cent
of the share capital of any Cypriot company which is listed on the Cyprus Stock
Exchange unless that company is a bank. In the banking sector, the maximum equity
participation remains at 50 per cent, in line with the policy announced by the
Central Bank in July 1999.

If sizeable portfolio investments made after January 2000 are liquidated, the
Central Bank reserves the right to require any capital gain to be transferred abroad
gradually, to mitigate any possible negative effects on the balance of payments and
foreign exchange reserves in Cyprus.

Investment Sectors
In General

6-187 Direct investment by foreigners who are not resident citizens of EU member
states continues to be governed by the policy of the Central Bank of Cyprus which
was approved by the Council of Ministers on 5 February 1997'¢? and which
provides for full participation in certain sectors and limited participation in others.

This policy, which is described below, sets out the percentage of permissible foreign
participation and indicative minimum amounts of investment, depending on the
sector in which the proposed investment is contemplated. The sectors of investment
are divided into the following categories, as follows:

Primary sector;

Secondary sector;

Tertiary sector;

Activities of specific treatment;

160 Constitution, art 146.

161 Circular of the Central Bank of Cyprus on Exchange Control Liberalisation of 12 January
2000.

162 Cyprus Offshore Report (March 1997), Issue 2/97-2; Andreas Neocleous & Co, ‘Foreign
Direct Investment Policy, and Liberalisation of Foreign Investments’, International
Financial Law Review (February 1997 and April 1997).
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Public companies whose shares are quoted on the Cyprus Stock Exchange; and
Excluded activities.

Primary Sector

6-188 The primary sector includes investments relating to agriculture, animal
husbandry, fishing, and forestry.

Applications with regard to this type of investment are examined by the Central
Bank of Cyprus in consultation with the Ministry of Agriculture, Natural Resources,
and Environment.

Secondary Sector

6-189 Foreign participation of up to 100 per cent is most welcome in the
manufacturing sector, as well as in bonded factories and industrial units in the Free
Zone.

Tertiary Sector

6-190 The tertiary sector includes all types of foreign investment in the field of
services. These services are divided into two categories as follows:

Services for which the minimum level of investment required is CY £50,000;163
and
Services for which the minimum level of investment required is CY £100,000.164

Activities of Specific Treatment

6-191 This category includes all cases for which the maximum level of foreign
participation is either predetermined by the Central Bank or is decided on the merits
of each case.

Public Companies Whose Shares Are Quoted on the Cyprus Stock Exchange

6-192 Foreigners are welcome to participate up to 49 per cent in existing Cypriot
public companies (excluding the banking sector), but Cypriot non-residents are not
subject to such a limitation.

163 These services include business, communication, recreational, cultural, touristic, and
sporting services. Applications by foreigners to invest in these services are assessed by
the Central Bank and permits are notified to the appropriate Ministry.

164 These services include communications services, construction, educational, environmental,
transport, certain business and recreational services, and cultural and sporting services.
Applications for these investments are assessed and approved by the Central Bank of
Cyprus and permits are notified to the appropriate Ministry.
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Excluded Activities

6-193 The current policy regarding foreign investment includes a section entitled
‘Saturated Activities’.!®® These are activities which are reserved for nationals of
Cyprus, and they include:

Real estate development;
Tertiary education; and
Offices for the servicing of foreign airlines at airports.

6-194 Foreign participation in the provision of public utility services covered by
specific legislation also is prohibited.'®® Such services include:

Production and distribution of electricity;
Telecommunications services;

Postal services;

Agricultural insurance; and

Television and radio stations.

New Industrial Policy

6-195 In June 1999, the government approved a new industrial policy. The need
for a new policy had been recognised by the Ministry of Commerce, Industry, and
Tourism because the manufacturing sector of the economy, whose share of the gross
domestic product had fallen from 18 per cent in 1982 to less than 11.5 per cent in
1997, was facing certain problems relating to its competitiveness, both in the local
market and in its export effort. The causes of these problems included:

The drastic reduction of tariff protection due to the participation of Cyprus in
the World Trade Organisation, to the Customs Union Agreement with the EU,
and to the progress of Cyprus towards accession to the EU;

The low productivity of the sector; and
The lack of a skilled labour force.

6-196 The attraction of capital-intensive foreign investment is expected to form
one of the main items of the new industrial policy over the next few years, in
addition to the provision of assistance for existing hi-tech industries and the

165 The new policy of January 2000 provides as follows: ‘Direct investment — all restrictions
concerning the maximum allowable percentage of foreign participation as well as the
minimum level of foreign investment in any enterprise in Cyprus are abolished, provided
that the foreign investors are citizens of European Union member states. The new Central
Bank policy does not touch on limitations applicable under the laws or regulations. Such
limitations, for example, apply to the acquisition of immovable property’. These
exclusions form part of the existing policy and are not imposed by any law or legislation.
Consequently, in the opinion of the author, they are abolished for foreign investors who
are citizens of European Union member states.

166 Within the policy for harmonisation with the EU acquis communautaire, save national
security, all other activities will be privatised and open to foreign participation.
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attraction and development of new ones, as well as help for and the reconstruction
of traditional Cypriot industry. The government also expects the private sector to
play an important part in the new policy.

The Ministry of Commerce, Industry, and Tourism will commission a detailed study
with a view to the introduction of ‘business incubators’ in Cyprus. Thus far, the
basic particulars of these incubators have been identified as follows:

A business incubator is a means by which the necessary support is given to new
investors to develop and commercialise their innovative ideas, while at the same
time helping to create and organise a new enterprise which will use the new products.
External investors are often deterred by the risks involved in the initial stages of
enterprises in the hi-tech field and, consequently, many excellent ideas are left
unexploited. An incubator aims to help new investors in the early stages to
realise, develop, and trade their innovations.

The areas of responsibility for the operation of an incubator remain to be
defined, but they will generally be to establish a policy relating to the sectors
where incubators will be involved, approve the various procedures, supervise
the development of an incubator and the progress of new enterprises, and
terminate the stay in the incubator of any enterprise which fails to fulfil its
obligations.1¢7

Applications for admission to the incubator programme should include a
research and development plan, based on an innovative technological idea,
which intends to develop a product preferably with an export orientation.
Individuals or small groups will be able to participate in the incubator pro-
gramme provided that they submit a complete operational plan which satisfies
the pre-defined selection criteria. Applications involving the participation of
non-Cypriot inventors also may be considered.

An enterprise will stay in the incubator for a maximum of two years, unless the
authorities approve an extension.

An individual or group admitted to the incubator will be obliged to form a
limited liability company in which 50 per cent of the shares will be given to the
inventor(s), 25 per cent of the shares will go to the associate(s) of the inventor(s)
who will deposit 25 per cent of the capital, 168 and the remaining 25 per cent of the
shares will go to the incubator. To enter the incubator, the inventor or associate
must participate in the sponsorship with at least CY £10,000.

167 The incubator will offer the following services: (a) assistance in determining whether the
idea can be implemented from the technological and commercial points of view; (b)
assistance in designing the plan for research and development; (c) secretarial and
accounting support; (d) scientific and consulting support; (e) assistance in finding
appropriate finance; (f) provision of office and laboratory space, furnished, equipped,
and serviced with the latest technology; and (g) access to databases and a transfer of
technology network.

168 The inventor(s) will have the right to deposit this sum and acquire the shares. The deposit
will be made gradually and in conjunction with the use of the government subsidy.
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The incubator will finance the company with a grant of up to CY £100,000. If
the company starts to operate commercially after it leaves the incubator, it will
have to repay 20 per cent of the total grant without interest within 10 years. The
incubator will release funds according to six-monthly budgets and reports of the
progress of the company.

The company should, within two years of the date of signing its contract with
the incubator, deliver a commercial product. At the end of the period, the
company will withdraw from the incubator. The incubated enterprise will have
to pay symbolic amounts for the use of the incubator services and must return
the facilities in the same state as they were when it first occupied them.

Regulation of Admission
In General

6-197 Regulations on the admission of foreign investment into Cyprus are divided
into:

Those imposing restrictions on foreign investment; and
Those offering incentives for foreign investment.

Restrictions on Foreign Investment

6-198 Exchange Control. The rules of exchange control with regard to invest-
ments in Cyprus which include foreign participation do not distinguish between
Cypriots and foreigners but between residents and non-residents. They are embod-
ied in the Exchange Control Law,'®® and all powers ensuring the proper
implementation thereof are vested in the Central Bank of Cyprus. Therefore, the
prior permission of the Central Bank, as mentioned before, is essential for any such
investment to be carried out in Cyprus. For the Central Bank to grant permission,
sufficient financial arrangements must be made to cover the expenses likely to be
incurred by the investment. In addition, the share capital of the legal entity
concerned should be commensurate with its proposed activities.

Loans required to finance projects which include foreign participation must be
secured from local and external sources in proportion to local and foreign partici-
pation, respectively. Furthermore, the Central Bank must approve the terms on
which loans from external sources were granted. By requiring foreigners to obtain
loans from external sources, the Central Bank aims at increasing the local reserves
of foreign exchange. The prior permission of the Central Bank also is essential for
the following transactions:

Repatriation of capital (including capital appreciation), profits, dividends, and
interest generated from direct investments;

169 Exchange Control Law, Cap 199.
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Transfers of equity among non-residents; and
Royalties and other payments for the use of patents, know-how, and brand
names.

Permission is usually readily granted.!”®

6-199 Labour. Companies carrying out investment in Cyprus with the participation
of non-residents are considered to be local companies and are treated as such. Thus,
employees and staff working for these companies are expected to be residents of
Cyprus, especially taking into account that a highly educated workforce of great
professional calibre is available in Cyprus. However, there are exceptions in limited
cases where no suitably qualified Cypriot personnel are available to fill the required
positions in certain companies. The Immigration Officer at the Ministry of the
Interior needs to be satisfied that foreign investors have genuinely sought local staff for
those positions before seeking foreign employees, to grant permission to employ
foreigners. Therefore, employers should first consult with the District Labour Office
and advertise such positions in the local press and, when no suitably qualified Cypriots
can be found for the positions in question, foreign employees may be hired.!”!

In addition, there are certain administrative procedures which need to be followed
by both the company and the potential foreign employee before the Immigration
Officer grants permission. Once these procedures are satisfied, the foreign employee
is granted a Temporary Residence and Employment (TRE) permit, which is valid
for two years. TRE permits are renewable for three subsequent years, provided that
the foreign employee and the employer have been of good conduct during the
previous two years and have not been in breach of any of the regulations and
requirements of the governmental bodies concerned.

6-200 Local Collaboration. Any local collaboration to support local companies
or individuals in their productivity, marketing, sales, or know-how is, although not
a requirement for foreign investments, a factor seriously considered by the Central
Bank of Cyprus.

The standard application form, which must be completed by the potential foreign
investor and presented to the Central Bank for approval, contains a section
specifically for information regarding auxiliary services from local industries.

6-201 Local Equity and Capitalisation Requirements. As mentioned above, the
policy of February 1997 sets out the percentage of permissible foreign participation,
as well as the indicative minimum amount of investment in each of the sectors:

In the primary sector, the percentage of permissible foreign participation is up
to 49 per cent and the indicative minimum amount of investment is CY £100,000;

170 Central Bank of Cyprus, Cyprus: A Centre for International Business (6th ed, 1997).

171 Central Bank of Cyprus, Issue and Renewal of Temporary Residence and Employment
(TRE) Permits (15 May 1997).
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In the secondary sector, foreign participation of up to 100 per cent is allowed;!72
and

In the tertiary sector are included all types of foreign investment in the field of
services.

6-202 The Central Bank also has the discretion to assess and approve applications
which do not meet the minimum level of investment required and in which foreign
participation does not exceed 24 per cent. Permits granted are then notified to the

appropriate Ministry. However, there are several exceptions to this general policy
of the Central Bank.

For restaurants and other recreational centres, foreign participation is allowed up
to 49 per cent provided that:

The minimum level of investment is CY £125,000;

The foreign investor’s contribution to the project exceeds CY £60,000; and
The proposed investment contributes to the upgrading and diversification of the
tourist product, especially leisure centres.

6-203 Applications are assessed and approved by the Central Bank and the permits
are notified to the Ministry of Commerce, Industry and Tourism and Cyprus
Tourism Organisation. For applications where the amount of investment is over
CY £750,000, the Central Bank consults with the Ministry of Commerce, Industry,
and Tourism.

In regard to agents representing imported goods and services, up to 49 per cent
foreign participation is permitted. The indicative minimum level of investment is
CY £50,000. Applications are assessed and approved by the Central Bank and
permits are notified to the relevant Ministry.

For wholesale and retail trade, foreign participation of up to 100 per cent is
permitted. If the percentage of foreign participation is below 49 per cent and the
amount of investment is lower than CY £750,000, the applications are assessed
and approved by the Central Bank and permits are notified to the Ministry of
Commerce, Industry, and Tourism.

If the percentage of foreign investment exceeds 49 per cent or the amount of
investment is more than CY £750,000 (irrespective of the level of foreign partici-
pation), the Central Bank consults with the Ministry of Commerce, Industry, and
Tourism. Applications for projects with foreign participation higher than 49 per
cent are rejected outright by the Central Bank if the amount of investment is less
than CY £300,000.

172 If the extent of foreign participation does not exceed 49 per cent and the amount of
investment is less than CY £750,000, the Central Bank approves the investment and
notifies the Ministry of Commerce, Industry and Tourism. If the extent of foreign
participation exceeds 49 per cent or the amount of investment is over CY £750,000, the
Central Bank consults with the Ministry of Commerce, Industry, and Tourism.
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As to activities of specific treatment, the maximum allowable level of foreign
participation in certain activities is predetermined by the Central Bank whereas, in
other activities, this level is decided after taking into account the particular
characteristics of each individual case.

Those activities for which the maximum permissible level of foreign participation
is predetermined include:

Banks — Foreign participation in the shares of banks quoted on the Cyprus
Stock Exchange may not exceed 50 per cent. The participation of each non-resi-
dent individual or corporation is limited to 0.5 per cent. Exceptions to the general
rule may be made at the discretion of the Central Bank.

Tourist projects — According to the tourist policy currently in force, foreign
participation in existing and new hotels and other tourist establishments (eg,
hotel apartments and villas) is limited generally to 30 per cent and exceptionally
to 49 per cent. Foreign participation in auxiliary tourist projects (eg golf courses,
marinas, and theme parks) is unlimited, but the land on which these develop-
ments take place must remain under Cypriot ownership and be leased to the
development company on a long-term basis.

The Central Bank will take into account whether the foreign participation will
serve Cyprus’ tourist policy and improve the viability of the project concerned;
the skills and experience of the prospective foreign investor in the organisation,
administration, and promotion of the project; the contribution of the project to
the diversification of the tourist market, the opening of new tourist markets with
emphasis on attracting tourists with high per capita spending, the promotion of
winter tourism or the promotion of tourism in areas needing reanimation; the
cost of the project; and the location of the project and the capabilities and needs
of the area concerned for tourism development.

Cypriot tourist and travel agencies — The maximum level of foreign participa-
tion in this sector is 49 per cent. In addition, the following requirements must
be satisfied before contemplating the Central Bank’s permission: (a) the foreign
investor’s contribution must not be less than CY £150,000; (b) evidence that the
foreign investor has sufficient experience as a tour operator must be provided;
(c) an assessment should be made of the importance of the tour operator
concerned, according to the number of tourists attracted to Cyprus and other
competing countries, the possibility of expanding the tour operator’s business in
Cyprus, and the possibility of increasing the tourist flow to Cyprus; (d) the
participation of foreign investors may be allowed only in licensed domestic
tourist agencies which have been operating successfully for at least seven years;
and (e) the aim of the local enterprise must be restricted to the activities of a
tourist agent.

6-204 Those activities in which the maximum permissible level of foreign partici-
pation is decided after taking into account the particular characteristics of each case
include:

Establishment of new banks;
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Establishment of new insurance companies, participation in existing ones, or
representation of such companies in Cyprus;

Publication of newspapers and magazines;

Establishment of new airline companies for the transportation of passengers and
cargo and the trading or maintenance of aircraft and spare parts, provided that
arrangements for such establishments are covered by the provisions of bilateral
airline agreements; and

Any other activity where there is doubt as to which category or sector it belongs.

6-205 Inregard to public companies whose shares are quoted on the Cyprus Stock
Exchange, the permissible participation of non-resident foreigners in the share
capital of existing Cypriot public companies, except companies in the banking
sector, is up to 49 per cent.

The maximum shareholding by a non-resident individual or corporation is restricted
to five per cent of a company’s issued capital. Applications for a higher percentage,
or where the new purchase results in more than a five per cent holding, are
considered by the Central Bank.

Non-resident foreigners may be allowed to hold higher percentages in new public
companies. This is decided after consultations between the Central Bank and the
Ministry of Finance.

6-206 Applications by Cypriot Non-Residents. Non-resident Cypriots (physical
persons only) may participate fully or partly in investments carried out in Cyprus
regardless of the level of investment, but the following restrictions apply:

Income derived from investments made in sectors restricted to nationals of
Cyprus may not be repatriated, and such income includes profits, dividends, and
capital;

Nine per cent of the issued capital of public companies may be owned by
non-resident Cypriots collectively. This percentage may be increased to 15 per
cent if there is no demand for such shares by non-resident foreigners;!73 and
Restrictions applicable to foreign participation in tourist projects do not apply
to participation by Cypriot non-residents, but repatriation of capital or income
derived from these investments is not allowed.!7#

6-207 Commensurability. The authorised, issued, and paid-up share capital of a
company intending to undertake an investment in Cyprus must be commensurate
with the total cost of the project concerned. Thus, adequate cash contributions
should be made by the investors in the form of equity capital prior to any loan

173 Individually, non-resident Cypriots may not own more than 0.5 per cent of any one
company’s issued capital.

174 These restrictions are subject to the tourist policy set out by the Cyprus Tourism
Organisation from time to time.
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request either from local or foreign sources.!”® These financing arrangements must
be approved in advance of the materialisation of the project.

The issued and paid-up capital is considered to be adequate if it covers 30 per cent
of the costs likely to be incurred in the materialisation of the proposed investment.
The reason for this prerequisite is to avoid insufficient capitalisation which may
lead to the export of funds, which could otherwise be taxable, from the country.
This means that, when the capital is not adequate to cover the investment expenses,
these expenses will have to be covered by loans imported from abroad. Since the
interest payable on these loans is tax deductible and the amounts required therefore
may be freely transferred abroad, inadequate capital will lead to the reduction of
the taxable income derived from the investment and to the export of funds abroad.

6-208 Environmental Damage. Any project which may harm the natural envi-
ronment of Cyprus will be rejected outright by the Central Bank of Cyprus.

6-209 Export Targets. There are no requirements by the Central Bank of Cyprus
with regard to export targets to approve a foreign investment. All regulations with
regard to exports or export licences have been abolished.

Safeguards and Incentives for Foreign Investment

6-210 In General. Cyprus provides several incentives for foreign investment. The
existence or non-existence of safeguards and incentives can have an impact on
investment decisions. The investment can be made in another country if in the first
country there is inadequate legal protection of foreign investments and if that
country does not offer any fiscal and other facilities to foreign investors.'”® These
safeguards and incentives can be divided into four main categories, as follows:

Safeguards relating to the protection of the foreign investment and proprietary
rights afforded by the International Investment Law;!7”

175 Contribution of inadequate capital is known as ‘thin capitalisation’: “. . . buzz word of
modern international tax parlance, referring to the equity capital of companies which is
small (or thin) in relation to its total capitalisation by way of loans and other debt
instruments. Interest on such loans and debt instruments may be restricted if the tax
administration attacks the company under the thin capitalisation rules on the basis that
there is inadequate equity to debt, and that part of the debt should therefore be more
properly treated as equity’. Saunders, International Tax Systems and Planning
Techniques.

176 Qureshi, The Public International Law of Taxation (1994); Waelde, ‘International Law
of Foreign investment: Towards Regulation by Multilateral Treaties’, International
Business Lawyer, Issue 1 (1999).

177 These comprise the requirement of non-discrimination, the prohibition of confiscatory
taxation, the standard of treatment of foreign investors, and the doctrine of abuse of
rights.
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Safeguards and incentives relating to the protection of foreign investment
afforded by the Constitution and the domestic law of Cyprus;

Fiscal incentives;!78 and

Non-fiscal incentives.1”?

6-211 Fiscal Incentives — Corporations and Foreign Investment Income. Corpora-
tions!8? are taxed on their net income, which is the income resulting from the
deduction of all expenses incurred, at the rate of 20 per cent where chargeable net
income does not exceed CY £40,000, and at the rate of 25 per cent for chargeable
net income in excess of this amount.

Tax losses may be carried forward for up to five years from the year in which they
occur. It should be noted, however, that taxes imposed on profits earned from
operations carried out in a double-taxation treaty country by that country may be
used as a foreign tax credit to avoid double taxation. In the absence of a double-taxation
treaty between Cyprus and such country, Cyprus provides unilateral relief.

Auxiliary tourist projects (such as golf courses, marinas, camping sites, theme
parks, and health clubs) are exempt from income tax on their profits for a period
of 10 years from the commencement of the project provided that:

The creation, extension, or conversion of the project began after 1 July 1997; and
The total cost of the project is at least CY £500,000 excluding the price of the
land.

6-212 However, losses suffered from these projects cannot be carried forward or
offset against other profits.

Foreigners residing in Cyprus and deriving income from a foreign investment
established while the beneficial owner was outside Cyprus are exempt from tax on

178 Cyprus is a high-tax jurisdiction which offers numerous tax incentives for foreign
investors.

179 Various facilities, such as work permits, bonded factories, bonded warehouses, and free
zone facilities have already been mentioned.

180 ‘Article 32 of the Constitution deals specifically with aliens. Under article 32, “Nothing
in this Part contained shall preclude the Republic from regulating by law any matter
relating to aliens in accordance with International Law”. No such law has been passed
since the Republic except probably the Income Tax (Foreign Persons) Law 1961 which,
although appearing as making special provisions for the aliens, was not intended for
such purpose. The circumstances which led to its enactment are well known and were
mainly due to the refusal of the Turkish members of the House of Representatives to
pass a general Income Tax Law. There are, however, certain laws which were in force
in the Colony of Cyprus and, being saved under article 188 of the Constitution, continue
to be in force now in Cyprus. However, all such Laws and other enactments must be
used and applied subject to the constitutional provisions and especially the requirement
of their compliance to the rules of International Law. As already explained, no such law
which does not afford protection to the person or property of an alien can be valid under
the rules of customary international law.” Tornaritis, “The Legal Position of Aliens in
Cyprus’, Cyprus Law Tribune, Issue 4.
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their income when the income does not exceed CY £2,000 per annum. Income in
excess of this amount is taxed at the rate of five per cent. These tax rates also apply
to pensions received from abroad. Expenditure incurred on scientific research or on
the acquisition of patent and patent rights is deducted from the chargeable income.

6-213 Income Tax on Foreign Capital Interest. The interest earned on foreign
capital imported into Cyprus and deposited in a bank operating in Cyprus is exempt
from any income tax.

6-214 Withholding Tax on Dividends, Interest, and Royalties. Dividends are
subject to withholding tax at the rate of 20 per cent. However, withholding tax on
dividends paid by resident companies to companies abroad is refundable on
application to the Ministry of Finance.!®! Shareholders who are physical persons
and who receive dividends may use the tax withheld as a tax credit against their
own tax liability.

Interest remittances to non-residents are subject to withholding tax at the rate of
25 per cent, and they can be credited against the recipient’s own tax liability. Interest
exempt from income tax by law is not subject to withholding tax. Income earned
by non-residents from royalties is taxed at the rate of 10 per cent.

The rates of withholding tax imposed on income earned from dividends, interest,
and royalties may be reduced where there is a double-taxation treaty between
Cyprus and the non-resident’s country of residence. In some cases, withholding tax
is totally eliminated or zero-rated.

6-215 Estate Duty. Cypriot property will be exempt from payment of estate duty if
it belonged to a person who was domiciled in Cyprus at the date of his death, provided
that it was purchased with foreign capital imported into the Republic and the deceased
was permanently resident in a foreign country at any time prior to his death.

6-216 Investment Allowance. Investments are granted an allowance during the
year in which they are made. The allowance is granted on new or imported used
plant and machinery and on specific buildings. Investment allowances are granted
at the following rates:

New plant and machinery used in production by manufacturing, mining, and
farming businesses, 20 per cent;

New plant and machinery used in production by manufacturing joint ventures,
40 per cent;

New robots, computers, or computer programmes, 40 per cent;

Tourist villages, 25 per cent;

Auxiliary tourist projects, 25 per cent; and

181 Holderbank Financiere Glarus AG v The Government of Cyprus, (1997) CLR 41.
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New three-star to five-star hotels or extension or improvement of existing hotels
in Nicosia, 25 per cent.182

6-217 Depreciation Allowance. A depreciation allowance is granted for invest-
ments carried out in Cyprus at the following rates:

Freehold industrial property (excluding the price of land), four per cent;
Freehold non-industrial property (excluding the price of land), three per cent;
Furniture, fixtures, and fittings, 10 per cent;

Office equipment, 10 per cent;

Plant and machinery, 10 per cent;

Computers, 20 per cent; and

Motor vehicles, 20 per cent.

6-218 Tax-Free Interest on Loans. Interest payable by an investor as a result of a
loan obtained in connection with an investment carried out in Cyprus is deductible
from the taxable income of the entity concerned.

Furthermore, if it is considered to contribute to the economic development of
Cyprus, the Minister of Finance may exempt interest earned on borrowed foreign
capital invested in Cyprus from tax.

6-219 Remittance of Profits. Remittance of profits, dividends, and interest arising
from an investment carried out in Cyprus, in addition to the capital thereof
including capital appreciation outside Cyprus, requires the permission of the
Central Bank. However, permission in such cases is readily granted.

6-220 Non-Fiscal Incentives. Foreign investment, like Cypriot investment, may
take advantage of the various facilities which have been developed to promote
productivity in Cyprus. These facilities include, inter alia, the Industrial Free Zone
of Larnaca, bonded factories, and bonded warehouses.

6-221 The Industrial Free Zone of Larnaca. The Industrial Free Zone of Larnaca
was established and operates under the provisions of the Free Zones Law.'83 The
Industrial Free Zone enables foreign investors to make use of the location of Cyprus
as a manufacturing and distribution centre and enjoy at the same time certain
advantages.

It is situated near the international airport in Larnaca and within easy access of the
Limassol port, which is the main seaport of Cyprus. The Zone provides serviced

182 ‘Manufacturing joint ventures’ require the participation of at least three manufacturing
enterprises which carry on business independently and co-operate to design products or
to organise and stage exhibitions. ‘Auxiliary tourist project’ refers to golf courses,
marinas, camping sites, theme parks, and health clubs only. Central Bank of Cyprus,
Taxation and Tax Incentives (2 June 1997).

183 The Free Zones Law of 1975 and the Free Zones Customs Regulations of 1981.
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factory sites which can be leased on a long-term basis to export-oriented industries
at reasonably low rents. In addition to the incentives mentioned above, foreign
investors who have established an industry in the Free Zone enjoy the following:

Minimum customs control;

Zero customs duties on the import of plant machinery and raw materials;
Personal income tax rates for expatriate employees reduced to 50 per cent of the
normal rates; and

Reduced tax rates on income from dividends earned by foreign investors.

6-222 Bonded Factories. Foreign investors also may establish and operate bonded
factories in areas other than the Industrial Free Zone of Larnaca if they so desire
for reasons of proximity to other related industries, or to the larger Limassol port
or the labour markets.

6-223 Bonded Warehouses. Apart from the Free Trade Zones which have been
established near the port area of Limassol and Larnaca and which the foreign
investors may use, they also may establish and operate their own bonded warehouse.

Private bonded warehouses may be of particular use for goods in transit only
although, in some cases, simple processing operations such as breaking bulk,
sorting, and repacking are permissible. Goods stored in the bonded warehouses,
whether imported ones liable to import duties or Cyprus-produced goods charge-
able with excise duty, may be re-exported or exported without payment of duties.

Acquisition of Immovable Property by Non-Residents

6-224 According to the law, foreigners purchasing immovable property in Cyprus,
apart from following the general rules which regulate such transactions, are obliged
to adhere to special formalities and are faced with certain restrictions, which are
aimed at the proper control of foreign investments,'®* the protection of foreign
investors, and the implementation of the Exchange Control Restriction Law.

By law, the term foreigner (alien) is defined as any person not being a citizen of Cyprus
and includes a local company controlled by non-residents (international business),
a foreign company, and a trust in favour of a foreigner.!85 It does not include:

Non-resident Cypriots; or

184 Most of these restrictions will have to be abandoned for the citizens of the European
Union member states after the accession of Cyprus to the European Union. Decision
Number 307/1287 of the European Court of Justice, regarding similar restrictions
existing in Greek law; Ronides, ‘Purchase of Property in Greece by Aliens’, Cyprus Law
Tribune, Issue 3 (1991).

185 ¢ “Trust in favour of a foreigner” means any kind of trust of which the beneficiary or
one of the existing beneficiaries is a foreigner and includes any expressed or implied
contract or agreement, written or oral, under which a foreigner will not be the absolute
owner but will have ownership for the benefit of another or where ownership will be

held for his benefit.’
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Foreign wives of citizens of Cyprus not living apart from their husbands under
a decree of a competent court.

6-225 The term ‘acquisition of immovable property’ includes:

A lease of immovable property for a period exceeding 33 years;

The acquisition of shares in a company which is duly registered as a legal entity
in Cyprus or in the Sovereign Base Areas and which (in either case) has acquired
immovable property in Cyprus or the Sovereign Base Areas, taking into account
that, if any shares in the company belong mainly to foreigners, the company is
considered as ‘controlled by non-residents’; and

The formation of a trust in favour of a foreigner which involves, wholly or partly,
the leasing of immovable property falling within the provisions of the first
paragraph, above, or a shareholding in a company falling within the provisions
of the second paragraph, above.

6-226 Under the Acquisition of Immovable Property (Aliens) Law, '8 no foreigner
can acquire immovable property without the prior permission of the Council of
Ministers.!8” Normally, permission is granted to bona fide foreigners to acquire a
flat or a house or a piece of land not exceeding three donums (approximately 4,000
square metres) for the erection of only one house for use as a residence only by the
purchaser and his family.

Permission also is granted for the purchase of land to be used for the erection of
offices or buildings or the purchase of existing buildings or a building under
construction for business purposes.!®®

Members of the family of an original purchaser also may acquire their own
properties, provided that they are completely independent of the purchaser, both
financially and residentially, such as married children having their own families and
business. Permission is granted for personal use, not for letting or commercial use.
This rule is relaxed for international companies, which are permitted to acquire
business premises, as well as houses or flats as residences for their members or
directors.

British subjects classified as ‘British Residents’ according to Annex T to the Treaty
of Establishment of Cyprus, may freely trade in land in Cyprus without the permit
of the Council of Ministers. This privilege was granted to some British subjects who
were residents at the time of the establishment of Cyprus; it is recorded in their
passports and it is extended to their spouses and descendants.

186 Acquisition of Immovable Property (Aliens) Law, Cap 109.

187 By Decree 218/99, the Council of Ministers has assigned to the District Officers its power
under section 3 of the Law to grant permission to aliens to acquire immovable property.
Government Gazette (8 October 1999), Supp III (I) PI 218/99.

188 Regulations made under the Acquisition of Immovable Property (Aliens) Law, Cap 109,
as amended, Government Gazette, Number 3137 (28 March 1997).
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Although it may take up to 12 months for the Council of Ministers permit to be
obtained, purchasers are in the meantime entitled to occupy their premises.

After the permit has been granted and the property is registered in the name of the
foreigner, no further restriction is imposed on him, and he may sell or dispose of it
by will or other instrument. Moreover, the legal heir is not required to obtain a
permit to have the property registered in his name. Once the Council of Ministers
approval has been obtained, an application should be submitted to the Exchange
Officer of the Central Bank of Cyprus, who will furnish a certificate verifying that
the purchase consideration was paid in hard currency.

This certificate is required in the event of a subsequent sale if permission is sought
to export the proceeds of sale from Cyprus.

A prospective purchaser should always, before entering into a contract for the
purchase of immovable property, conduct a search at the Land Registry to make
sure that the property to be purchased is free from any encumbrances, charges, or
burdens. No such burdens may affect the right of specific performance after the
contract has been deposited with the Land Registry.

The transfer of immovable property can be effected once permission to acquire has
been granted and the Central Bank has certified the import of foreign funds.
Transfer fees are payable by the purchaser on the sale price or, under certain
circumstances, on the current market value.'$’

Foreigners also are entitled to borrow money for the purchase of immovable property
on mortgaging such property to the bank from which they borrow the money.

Investment Abroad by Cypriots
Resident Citizens

6-227 Since January 2000, resident citizens of Cyprus may engage in direct (only)
investment!”? outside Cyprus without restriction, either on the sector of investment
or on the amount to be invested.

The transfer of capital abroad can be effected as soon as the Central Bank is satisfied
that this is a genuine direct investment which does not involve a portfolio investment,
such as a purchase of foreign stocks or bonds or a deposit with a foreign bank.

189 Transfer fees, according to the Department of Lands and Surveys (Fees and Charges)
Law, Cap 219, as amended, are CY £0 to CY £50,000, three per cent; CY £50,001 to
CY £100,000, five per cent; and more than CY £100,001, eight per cent.

190 The term ‘direct investment’ has been defined by the Central Bank to mean any
investment undertaken to create, maintain, or extend a lasting and long-term
relationship with an enterprise in another country, and implies participation to a
significant degree in, or control of, the management of the enterprise by the investor. A
direct investment is considered to have taken place if the equity holding is more than 10
per cent of the share capital of the enterprise concerned. An equity holding of less than
10 per cent is regarded as a portfolio investment.
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Where the foreign exchange cost is substantial, the Central Bank reserves the right
to take steps to mitigate the impact on the balance of payments. All direct
investments must be registered with the Central Bank and the investors must supply
such information and statistical data as the Central Bank may require.

Investment Companies

6-228 Since February 2000, public investment companies which are so recognised
by, and listed on, the Cyprus Stock Exchange have been allowed by the Central
Bank to invest, under certain conditions, in securities which are listed on foreign
exchanges approved by the Minister of Finance. The main restrictions are:

The participation in the foreign security may not exceed five per cent of its capital
or five per cent of the value of the portfolio of the investment company,
whichever is the lower; and

The total value of all the holdings of the investment company in foreign securities
may not exceed 25 per cent of the value of its portfolio or the sum of CY £5
million, whichever is the lower.1%1

191 The limit of CY £5 million was to be raised to CY £10 million from 1 September 2000.






CHAPTER 7

Law of Taxation

Andreas Neocleous and Marios Kyprianou

Introduction

In General

7-1 Taxation in Cyprus was originally applied under the provisions of Chapter 323
(Cap 323) of the Laws of Cyprus. Income tax was levied on the income from the trade,
profession, or emoluments of all persons resident in Cyprus. The law was passed
by the United Kingdom colonial government and administered by the Commissioner
of Income Tax, appointed by the Governor of Cyprus.

When the Republic of Cyprus came into existence in 1960, although taxation
continued to apply, the levy imposed on the Greek and Turkish communities was
called ‘voluntary contributions’. These contributions were set by a law passed
annually by the respective Greek and Turkish Communal Chambers. All other
residents of Cyprus continued to be taxed under the provisions of Cap 323, as
amended. Since 1966, however, all persons, legal or natural, have been taxed under
the provisions of the Income Tax Law.!

A new tax may be imposed or an existing one amended only by a law passed in the
House of Representatives. The government, through the Ministry of Finance,
may introduce new taxes. Individual members of the House or the government may
introduce amendments to existing laws.

As a British colony up to 1960, the legal system in Cyprus, including the law on
taxation, was based on the British system and, in fact, the tax legislation was more
or less a copy of that system. Since independence, however, the tax systems of all
the European countries are used as a guide for amendments to existing legislation
or for new laws to be introduced.

Major changes to the tax system were the introduction of capital gains tax in 1980
and value-added tax in 1992. Important changes to the Income Tax Law were:

Article 28A in 1977, introducing tax incentives for foreign investors;
Amendments made in 1991 by Law 245 of 1990, which introduced corporate
tax, withholding tax on dividends as distinct from the income tax paid by the
company, and steps to simplify taxation in general; and

1 Law 58 of 1961, as amended; Saunders and Andreas Neocleous, Cyprus International
Tax Planning (2nd ed, 1991).
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Introduction of Tax Tribunals as from 1 January 2000, to hear appeals against
assessments by the Commissioner of Income Tax.

Future Developments

7-2 Although tax harmonisation in Europe appears to be quite remote, if not
a chimera, nevertheless this issue in its new form of harmful or unfair tax
competition has gained momentum and appears to be at the top of the agenda of
most governments and international organisations, eg, the United Nations (UN),
Organisation for Economic Co-operation and Development (OECD), Group of
Seven, the European Union (EU), the Financial Stability Forum, and the Financial
Action Task Force.

Cyprus is determined to become a full member of the EU and, towards this end,
it will make all necessary changes in its legislation so as to bring it into harmony
with the EU legislation. Some of the features of its existing tax regime will be
abolished as being incompatible with the acquis communautaire. There is no doubt
that the so-called ‘international business regime’ of Cyprus, which was introduced
by articles 28A et seq of the amendment of the Income Tax Law in 1977, will be
transformed in such a way as to be brought into line with the Code of Conduct
of the EU. This transformation or other changes in the existing regime should
provide for the abolition of the international business company (IBC) in its present
form. There may be only one type of company which can carry on activities inside
and outside Cyprus, be owned by Cypriots and by foreigners or by residents and
by non-residents, and be taxed with uniformity, eg, 10 per cent, with perhaps certain
tax allowances for income generated outside Cyprus.

The response of Cyprus to the OECD report on harmful tax competition was
positive.”? With a very high level commitment, Cyprus pledged itself to implement
a timetabled programme of changes to achieve the standards laid down by the
OECD.

The Accounting Profession

7-3 The Income Tax Law also provides that any accounts and computations of
chargeable income produced to the Commissioner or accompanying any return of
income submitted to the Commissioner may not be considered unless they have
been prepared by an independent accountant practising in Cyprus, duly authorised
by the Minister of Finance to prepare accounts and computations for income tax
purposes. In the early days of the Republic, as in the United Kingdom, only qualified
chartered accountants, certified accountants, and accountants duly authorised by
the government were given authorisation by the Minister of Finance. In the early

2 Thus, together with five other countries (Bermuda, Cayman Islands, Malta, Mauritius,
and San Marino), Cyprus avoided being included in the list of ‘tax havens’ of the world.
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1960s, a small number of qualified accountants established the Institute of Certified
Public Accountants of Cyprus. Today, the Institute has approximately 1,200
members. Almost all the members of the Institute are qualified chartered account-
ants or certified accountants of the United Kingdom or certified public accountants
of the United States.

Membership in the Institute of Certified Public Accountants of Cyprus does not
automatically authorise the member to submit accounts and tax computations to
the Income Tax Authorities as there is not yet the necessary legislation. The Institute
takes part in discussions with the Minister of Finance on taxation matters, through
its Taxation Committee, and advises its members on the application of International
Accounting Standards, as well as International Auditing Standards in Cyprus.

Income Tax

In General
Basic Principles

7-4 Income tax is levied on the income of any person accruing in, derived from,
or received in Cyprus in any one fiscal year. The term ‘person’ includes both natural
persons and bodies corporate. A fiscal year is the same as the calendar year.

Income tax is charged broadly on the worldwide income of persons domiciled and
resident in Cyprus. Non-residents, either citizens of the Republic of Cyprus or
aliens, are liable to income tax only on their income arising in Cyprus. Cypriot tax
law does not define the terms ‘resident’ or ‘ordinarily resident’, but it does define
a ‘temporary resident’ as a person who is in Cyprus for a temporary purpose only,
not with any intent to establish his residence in Cyprus for an aggregate of more
than six months in a fiscal year.? A person is regarded as resident in Cyprus for a
given year if he is physically present in the country for a cumulative period of six
months in the year.

Ordinary residence is broadly equivalent to habitual residence. If a person is
resident in Cyprus year after year, he is ordinarily resident.* Foreign legal persons
are considered to be residents of Cyprus if they maintain a permanent establishment
in Cyprus, ie, an office, branch, or other place of operation, or their control and
management is in Cyprus. The only exceptions are international business compa-
nies where the Law specifies that ‘the income of international business companies
will be deemed to be derived from Cyprus, irrespective of the place where control
and management of its business is exercised’. Domicile also is not defined in the
Law, but citizens of the Republic of Cyprus are considered to be domiciled in
Cyprus. Domicile can be either of origin or of choice.

3 KPMG, Investment in Cyprus (1999).
4 Andreas Neocleous, ‘Cyprus’, International Taxation of Low-Tax Transactions.
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Chargeable Income

7-5 For the purpose of the Law, income is classified as:

Gains or profits from any trade, business, or profession;

Income from office or employment;

Annual value of immovable property used by or on behalf of the owner for the
purpose of residence;

Any dividend or interest;

Any pension, charge, or annuity;

Any rents, royalty, premium, or other profit arising from property;

Any profit from farming; and

Any annual profit or gain not falling under any of the foregoing paragraphs.

7-6 The distinction between income and capital is important as income is taxed
at progressive rates of up to 40 per cent on chargeable income, whereas the rate of
capital gains tax is a constant 20 per cent.’

To encourage investment and the repatriation of foreign currency from activities
or employment abroad, certain types of income are specifically exempt from tax.
The main exemptions are:

Interest derived by individuals from government securities;

Interest derived by individuals from debentures listed on the Cyprus Stock
Exchange, and from banks and co-operative savings banks operating in the
Republic, provided that the aggregate amount exempted may not exceed CY
£600;

The first CY £1,200 of dividends received by an individual and dependants from
Cypriot companies listed on the Cyprus Stock Exchange;

Up to 30 per cent of the amount invested by a person in the first issue of shares
of a company going public and listed on the Cyprus Stock Exchange, provided
the shares are held for at least one year;®

Profits or dividends, for a period of 10 years, derived from the manufacture in
Cyprus of high technology products or the operation of auxiliary tourist projects
(eg, golf courses);

Sixty per cent of the profits brought into Cyprus from the rendering of profes-
sional services abroad;

5 In Georgios Pitsiakkos v CIR (1985) 5 CTC 291, it was held that the profit from the
disposal of inherited land was capital gain and taxable at 20 per cent; in Charitos
Stamatiou v CIR (1991) CTR 24, it was held that, because Mr Stamatiou traded in land,
the profit from the disposal of inherited land was trading income and taxable at the then
current rates of income tax.

6 The deduction is given in the fiscal year when the investment was made. The deduction,
however, cannot exceed 25 per cent of the taxable income. The unrelieved amount can
be carried forward four years, provided the shares are still held by the taxpayer.
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Ninety per cent of the profits,” after the deduction of any local losses, or
dividends brought into Cyprus from any business carried on outside Cyprus by
a Cypriot residing in Cyprus or by a company controlled by Cypriots and having
an interest of at least 15 per cent in such business;

The whole amount of foreign currency imported into Cyprus from the rendering
of salaried services abroad to private businesses;

The interest earned on foreign capital imported into Cyprus and deposited in
any bank operating in Cyprus; and

The whole of the dividend income of, as well as the profit from the disposal of
shares by, international business companies from investments in companies
quoted on the Cyprus Stock Exchange.

7-7 With the exception of income from rents, to ascertain the chargeable income
of a person, all expenses and outgoings wholly and exclusively incurred in the
production of the income may be deducted from the gross income.® The Commis-
sioner of Income Tax may, however, restrict or disallow an expense if it is
considered to be excessive in relation to the income and activities of the taxpayer.
No expenditure of a personal nature may be deducted, including travelling to and
from the place of work or business. In the case of income from rents of a natural
person, only a flat deduction of 20 per cent of the gross rents received may be
deducted, as well as any interest suffered on a loan secured for the purchase of the
property and a three per cent per annum depreciation of the property.

Expenditure of a capital nature is not allowed as an immediate deduction against
gross income but must be written off over a number of years at rates, known as
‘capital allowance’, specified by the Income Tax Authorities. The rates of capital
allowances range from three to 20 per cent per annum. Capital allowances are not
allowed for saloon cars. For certain types of capital expenditure, in addition to the
capital allowances, an investment allowance of 20 or 40 per cent of the expenditure
is deducted from the gross income in the year of acquisition, provided that the
expenditure is for new machinery or second-hand imported machinery. This is done
to assist certain types of businesses, to encourage the setting up of joint ventures,
and to encourage investment in computers and computerised machinery.

Where it is proved that proper accounting records have not been kept by the
taxpayer, the Commissioner may refuse to give the capital and investment
allowances.’

7 CIR v HH Furnishings Ltd (1996) CTR 187. The Commissioner sought to restrict the
relief to the taxable profits of the company. The court held that the term ‘profits’ relates
to accounting profits and not taxable profits.

8 Law 7 of 1961, s 11.

9 Polyxeni Hotel Apartments Ltd v CIR (1997) CTR 355. The Supreme Court upheld the
Commissioner’s decision not to allow the capital allowances because the taxpayer had
not maintained proper accounting records.
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Losses

7-8 Where a person suffers losses in any one fiscal year, and such losses cannot
be wholly offset against income from other sources, the amount of unrelieved loss
can be carried forward and set off against income of subsequent years, provided
that accounts and tax computations for the year in which the loss was suffered are
filed with the Income Tax Authorities within six years from the date when they
ought to have been filed. Such losses cannot, however, be carried forward for more
than five years from the year in which they have been incurred, ie, unrelieved losses
in the fiscal year 2000 may be carried forward up to the year 2005. Losses cannot
be carried forward if:

Within a period of three years, there is a change of ownership and substantial
change in the nature of business; or

The activities of a company have become negligible, and before reactivation there
has been a change of ownership.

7-9 Law 58 of 1961 defines change of ownership as the acquisition of at least 50
per cent of the ordinary share capital of a company.

International business companies cannot carry forward any losses caused by the
payment of overseas tax.'? There is, however, no right of set-off of losses against
income from other sources in the same year for losses suffered from:

Any business or profession carried on outside Cyprus;
Farming activities;

Export of locally manufactured goods; and

Life insurance companies.

7-10 Under amendments introduced in 1987 and 1989, group relief can be claimed
subject to such conditions and procedures as might be prescribed by regulations to
be made by the Income Tax Authorities under Law 39 of 1989. By September 2000,
the regulations had not been published and, despite a number of appeals to the
courts, group relief cannot yet be claimed.!!

10 ExpoGuld Ltd v CIR (1998) CTR 438. Section 28A1 (1) states that . . . tax is imposed
on the chargeable income, after deducting any tax which is payable outside the
Republic . . .’. For the years 1984 to 1990, the company paid tax outside Cyprus,
which it claimed against its income. The Commissioner did not allow the claim for the
years for which the company had losses, thus reducing the amount of losses carried
forward. The Supreme Court ruled that foreign tax can be deducted only for the
purpose of assessing the tax payable, and not to create losses. Since the company did
not have chargeable income for the said years, the tax suffered abroad could not be
deducted.

11 In CIR v Costas Tymuvios Ltd (1998) CTR 425, KEO Ltd v CIR (1998) CTR 358,
and Hawaii Constructions Ltd v CIR (1998) CTR 425, the Supreme Court ruled that
group relief could not be claimed until the regulations, required by the law, were
drawn.
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Taxation of Individuals

Locals

7-11 Individuals are taxed on the basis of a progressive tax scale on their aggregate
net income from all sources, which can be:

Income from salaried services or from the holding of an office such as a
directorship. Tax is charged on emoluments which cover wages, salaries, com-
missions, bonuses, and certain benefits in kind, whether received in the year of
assessment or not;!2

Income from a trade, business, profession, or vocation; and

Income from pensions and investments, including rents.

7-12 The income from all sources of a natural person in any one fiscal year is
aggregated and personal allowances and deductions (eg, for spouse or children),
as specified by the law, are given to arrive at the taxable income. Tax is levied as
follows:

Taxable income of CY £0-6,000, at nil;

Taxable income of CY £6,001-9,000, at 20 per cent;
Taxable income of CY £9,001-12,000, at 30 per cent; and
Taxable income of CY £12,001 and over, at 40 per cent.

7-13 Any tax already paid on the assessed income either through the PAYE system,
temporary assessment, or withholding tax is deducted from the computed tax
liability and the balance is payable in accordance with the provisions of the
Assessment and Collection of Taxes Law. There are special provisions regarding the
taxation of individuals whose income includes income from farming (see text, below).

Aliens

7-14 Special provisions apply to the taxation of aliens working in Cyprus. Where
such a person is employed by an international business company or a company
operating in the Free Trade Zone, their emoluments are taxed at one-half of normal
rates. The emoluments of an alien employee of an international business company
who renders his services outside Cyprus are exempt from taxation if such emolu-
ments are paid through a bank account in Cyprus; otherwise, they are liable to tax
at rates equal to one-tenth of the above rates.

The pension of any alien, or a repatriated Cypriot, from services rendered outside
Cyprus, which is remitted to Cyprus, is exempt from tax for up to CY £2,000 per annum

12 For most wage and salary earners, the assessable earnings will coincide with their annual
income in the year of assessment. This income is taxed under the Pay-As-You-Earn
(PAYE) system whereby tax is deducted at source by the employer and paid to the
government. Any under- or over-deductions are adjusted by an assessment issued to the
employee.
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and thereafter is taxed at a flat rate of five per cent. Income from foreign investments
is similarly treated. Neither of these incomes is added to any other income for the
purpose of computing his or her tax liability. If any tax has been suffered at source,
it is credited against the tax liability in Cyprus, irrespective of whether there is a
double tax treaty in force.!?

Income from Farming

7-15 The following special rules apply to the taxation of income!* from farming:

Where the taxpayer’s main occupation is farming, a deduction of 30 per cent
of the gross income is given provided that such deduction shall not exceed
CY £3,000; and

Where the taxpayer has income from any trade, profession, or employment as
well as from farming, and provided the income from farming does not exceed
CY £10,000, the income from farming will be taxed separately at the rate of
25 per cent.!’

Corporate Tax

Local Companies
Tax Rates

7-16 Cypriot-incorporated companies, other than international business compa-
nies, are taxed at 20 per cent in respect of profits up to the first CY £40,000 and
thereafter at 25 per cent. There are, however, a number of exemptions to the above
rates of taxation, given as incentives.

After the introduction of an amendment to the main law by Law 61 (1) of 1998,
companies whose shares are listed for the first time on the Cyprus Stock Exchange
will be liable to tax at 50 per cent of normal rates. The reduced rates apply for the
four years following the fiscal year in which the company’s shares were introduced
in the Cyprus Stock Exchange. The three conditions attached are that:

The shares are listed within four years of the amendment coming into operation;

13 Section 43(1) provides that, where the Commissioner is satisfied that income tax has
been paid by a resident of Cyprus on income derived from a foreign country with which
a double taxation treaty has not been concluded, and such income is subject to taxation
in Cyprus, the Commissioner shall grant relief from tax payable in Cyprus in respect of
such income, but not exceeding the amount of tax paid in the foreign country.

14 The term ‘farming’ includes agriculture, animal husbandry, bird breeding, and fishing.
It is further provided that the person claiming the relief must reside in a rural area.

15 The taxpayer may elect, every fiscal year, to be taxed either under this method or under
the normal method of taxation for individuals. Any loss from farming by such individuals
may only be carried forward and offset against similar future profits.
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The listed share capital represents at least 80 per cent of the issued share capital
with voting rights; and
The tax saved would not exceed CY £100,000 for every year of assessment.

7-17 The above provisions do not apply, however, where the newly listed com-
pany takes over an already listed company.

To encourage the development of rural bus companies, any part of their taxable
income that is deposited in a special account outside the business and is used for
the acquisition of new buses is taxed at zero per cent. Any tax already suffered on
such income is refundable.

The dividend income of resident companies received from another resident com-
pany is neither taxed nor taken into consideration when calculating their chargeable
income.

Minimum Tax

7-18 Section 34(2) of the Law provides that companies which claim relief for losses
brought forward or from investment allowances claimed are liable to tax, called
‘minimum tax’, at the rate of 10 per cent on an amount equal to the relief claimed,
but not exceeding the amount of profit relieved.

A company, therefore that in any fiscal year has a taxable profit reduced by losses
brought forward, will pay tax at 20 per cent or 25 per cent on the profit reduced
by the losses as well as tax at 10 per cent on the amount of the profit relieved by
the losses brought forward.

International Business Companies and Branches

7-19 International business companies and branches are taxed on their net in-
come, which is computed on the same principle as any other company, at the rate
of 4.25 per cent. No other provisions or reliefs as to the rate of tax or minimum
tax are applicable to international business companies or branches.

Shipping and Ship Management Companies

7-20 Under the Merchant Shipping (Fees and Taxing Provisions) Law,!® no
income or corporate tax is presently imposed on the income of a ship owner, either
natural or legal, arising from the use of a Cypriot-registered vessel in any type of
shipping business between Cyprus and foreign ports, other than fishing. This
measure was introduced to encourage the registration of ships under the Cypriot
flag. It lapses in the year 2002, but the Council of Ministers is empowered to extend
the period of the relief as it thinks fit.

16 Law 38 (1) of 1992.
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By a recent amendment to the Merchant Shipping (Fees and Taxing Provisions)
Law and the Income Tax Law, introduced by Law 73 of 1999, every person, natural
or legal, deriving profits from ship management may elect every year to be taxed
either under the prevailing income tax laws or at rates equal to 25 per cent of the
rates applicable to the calculation of the tonnage tax of vessels under their
management which are registered outside Cyprus. The management of Cypriot-
registered vessels is not covered by the provisions of this law.

The Income Tax Law provided that profits from ship management services in the
hands of an individual were taxed at rates applicable to individuals, in the hands
of local companies at the rates of 20 per cent or 25 per cent, and in the hands of
international business companies at 4.25 per cent. Under the amendments intro-
duced by Law 73 of 1999, profits from ship management services will be taxed at
a flat rate of 4.25 per cent, irrespective of whether they are local or international
business companies. It is further provided that:

Special provisions relating to public companies are not applicable;

Natural persons may not deduct personal allowances or credits in arriving at
their taxable income;

Profits from ship management services are taxed separately from any other
income; and

Losses suffered may not be offset against profits from other sources in the same
fiscal year or carried forward and offset against future profits from any source.

7-21 These amendments were introduced to enhance the favourable tax treatment
of Cypriot-registered ship management companies.

Insurance Companies

7-22 The taxation of insurance companies is governed by sections 25 and 26.
Section 25 specifies how the profits of insurance companies engaged in general
insurance should be computed. The section further provides that:

Branches in Cyprus of foreign insurance companies may deduct a fair proportion
of the Head Office costs, provided that they do not exceed three per cent of the
premiums earned in Cyprus, less the reinsurance premiums paid; and

Losses suffered from these activities may neither be offset against other income
other than that derived from life insurance activities nor carried forward and
offset against future profits.

7-23 Section 26 specifies how the profits of insurance companies engaged in life
insurance should be computed. The section also specifies that:

The fair proportion of head office expenses that can be deducted may not exceed
two per cent of the premiums earned less the reinsurance premiums paid; and
Losses suffered from these activities may neither be offset against other income
nor carried forward.
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Taxation of Dividends

7-24 Every company incorporated in Cyprus or whose control and management
is in Cyprus is obliged, when paying a dividend, to withhold tax at 20 per cent on
the gross dividend paid. The tax withheld must be paid to the authorities and will
be treated as tax paid by the recipient of the dividend. The withheld tax will not
be considered as forming part of the corporate tax liability of the company on the
profits out of which the dividends are paid, to wit:

Where dividends are paid out of profits which have been subjected to ‘minimum
tax’, tax is withheld at 16.67 per cent on the gross dividend;!” and

The normal rate is 20 per cent on the gross dividend, after the deduction of the
tax at 16.67 per cent.

7-25 Dividends paid by a Cypriot resident company to a non-resident company
are not subject to withholding tax, provided that prior approval has been obtained
from the Commissioner of Income Tax. If such approval has not been obtained,
tax is withheld in accordance with the provisions of the double-taxation treaty,
where applicable, or at 20 per cent. Where, for any reason, tax has been withheld,
the non-resident recipient is entitled to its refund, provided that an application is
made within six years of receiving the dividend.

A resident company paying a dividend from profits which arise from dividends
received from another resident company is entitled to a refund of the tax suffered,
in proportion to the dividend paid. Although the law speaks of ‘the right to refund’,
in practice, there is a set-off.

To encourage the registration of ships in Cyprus, dividends paid by a Cypriot-
resident ship owning company, whose vessel is registered in Cyprus, are not subject
to withholding tax. There is no withholding tax on any dividends paid by any
international business company.

Double-Taxation Relief

7-26 Cyprus has entered into a number of treaties for the avoidance of double
taxation. Tax payable in respect of any income arising in a treaty country is allowed
against tax payable in respect of that income in Cyprus, provided that:

The person claiming the relief against tax for any year of assessment is a resident
of Cyprus for that year; and

17 This tax should not be considered as having been withheld on behalf of the shareholder
and cannot be offset or refunded. It is in fact an additional tax on the distributed profits
with the net effect that the company is taxed at 25 per cent on the distributed profits.
Example: Profits out of which dividend is to be paid = 1,000; 10 per cent minimum tax
= 100; tax paid = 100; subject to withholding tax at 16.67 per cent on the net of 900 =
150; Remaining profit = 750; resulting total tax = 250 (ie, 25 per cent tax on the profits
to be distributed).
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The credit may not exceed the tax payable on that income, which is calculated
by charging the income to tax at a rate ascertained by dividing the tax chargeable
in accordance with the provisions of the Law on the total income of the person
by the amount of his total income.!$

7-27 In any event, the tax credit may not exceed the total tax paid by the claimant
for that year of assessment. In computing the foreign income to be taken into
consideration, the amount received in Cyprus must be grossed up by the foreign
tax deducted directly or indirectly. A taxpayer may elect not to have the foreign
tax credited in any one tax year. Where, however, the credit will be claimed, this
must be done not later than six years after the end of the year of assessment.

Value-Added Tax

In General

7-28 The government has wished to harmonise its relations with the then-
European Economic Community since the early 1960s. This led to the signing of
an Association Agreement in 1972. One of the provisions of the Agreement was
the gradual abolition of customs duties. As a result, the government of Cyprus
considered ways of replacing the loss of revenue from the abolition of customs
duties.

One of the ways considered was the introduction of value-added tax. The first
attempt to introduce value-added tax was in 1979, but it was abandoned for
political reasons. A second, successful, attempt was made in 1989 with the
introduction of a bill in the House of Representatives, which was passed as a law
in 1990, called the Value-Added Tax Law.!” The Law came into force on 1 July
1992. Various amendments to the basic law have been introduced since that time.°

18 For example, a person has income chargeable to tax under the provisions of the Law
of CY £1,000 and tax thereon of CY £100. Dividing the tax payable (CY £100) by the
total income (CY £1,000) produces the rate to be applied to the foreign income to
calculate the tax payable on that income.

19 Law 246 of 1990.

20 To harmonise value-added tax legislation with European Union Directives, the House
of Representatives passed a new Value-Added Tax Law, Law 95 (I) of 2000, on 22 June
2000. The date of commencement of the Law, or sections thereof, has not yet been
announced by the Council of Ministers. Some of the major changes to be introduced are
that (a) the threshold of registration will be reduced to CY £9,000; (b) the right not to
register for value-added tax if a person’s sales or services are zero-rated will be abolished;
(c) international business companies may register on a voluntary basis to be able to claim
value-added tax suffered; (d) value-added tax on bad debts may be reclaimed after 12
months from the date on which the debt was written off; and the (e) penalty for failure
to file a return within the specified period will be a fixed CY £30 and not CY £30 per
month or part thereof.
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Application

7-29 Value-added tax is payable whenever there is:

A supply of goods or services in Cyprus by a value-added tax-registered person,
natural or legal, within the activities or the promotion of the activities of his
business. The definition of ‘supply of goods or services’ includes all types of
supply (eg, retail and wholesale), but does not include anything that is not done
in exchange for money or money’s worth;

An import of goods to Cyprus; and

A notional provision in Cyprus of services received from abroad.

7-30 Supplies of goods and services that come within the scope of the Law are
divided into two categories, namely:

Taxable supplies which are taxed at the various applicable rates; and
Exempt supplies which include, inter alia, rents and financial, postal, medical,
and social services.

Obligation to Register

7-31 Registration for value-added tax can be either obligatory or voluntary. A person
is obliged to register for value-added tax if:

During any tax period the turnover exceeded CY £3,000;21

The total turnover of the current quarter and the preceding three quarters
exceeds CY £12,000; or

At any time, the turnover for the next 12 months is expected to exceed CY £12,000
per annum.

7-32 Any person who is not obliged to register may, however, apply to the Commis-
sioner of value-added tax for voluntary registration. In such cases, the person must
remain registered for a period of at least three years.

A person must apply for registration within 30 days from the time when the
obligation arises; otherwise, a penalty of CY £50 is imposed for every month, or
part thereof, that he fails to register. In addition, the Commissioner will impose
penalties and interest.??

International business companies do not come under the scope of the Law, and they
are exempt from registration for value-added tax purposes.

21 There is no obligation to register if the level of CY £3,000 was exceeded due to
exceptional circumstances. A tax period is a calendar quarter.

22 In Costas Gavrielides & Sons v Com VAT (1996) CTR 217, the Supreme Court upheld
the Commissioner’s decision to impose tax, interest, and penalties from the date the
company should have registered for value-added tax.
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Obligation to Deregister

7-33 A registered person is obliged to notify the Commissioner to deregister on
the occurrence of one of the following:

Termination of trading;
Termination of intent to trade in taxable goods or services; or
Fall in turnover to below the level of CY £12,000.

7-34 A person must apply for deregistration within 30 days from the time when
the obligation arises; otherwise, a penalty of CY £50 is imposed for every month,
or part thereof, that he fails to de-register. Where a person who provides or intends
to provide taxable sales or services satisfies the Commissioner that all or the
majority of the sales or services will be zero-rated, that person may apply for
exemption from registration.

Place of Taxable Event

7-35 The supply of goods is considered to take place in Cyprus if the goods are
traded in Cyprus, or imported to Cyprus from abroad, in which case value-added
tax becomes payable at the point of importation. Exports are considered as traded
in Cyprus but are zero-rated.

The supply of services is considered to take place in Cyprus if the person providing
the services has a business or permanent establishment in Cyprus, or is an ordinary
resident of Cyprus.

Tax Point

7-36 The tax point at which value-added tax is chargeable arises when goods are
delivered or made available to the buyer or when the rendering of a service has been
completed. However, a tax point arises before the aforementioned events where:

An invoice has been raised and delivered, in which case the tax point is the date
of the invoice; or

A payment has been made before the taxable event, in which case an invoice
must be raised within 14 days of receipt of funds, or within four months if an
application is made to and approved by the Commissioner of value-added tax.23

23 Pre-payments made do not, however, give rise to a tax point unless made for a specific
order. In G & L Calibers v Com VAT (1995) CTR 141, the appellant received a
prepayment prior to the passing of the Value-Added Tax Law in 1992 against future
orders. The Supreme Court upheld the Commissioner’s decision that because the
prepayment was made not against a specific order, the tax point arose when the goods
were delivered and not when the prepayment was made. In the absence of precedents
in Cyprus, reference was made to De Voil, Value Added Tax, where, on page A652, it
is stated that ‘[a] payment does not, therefore, create a point if it is made (a) in respect
of goods which have not yet been ordered . . .".
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Rates of Value-Added Tax

7-37 Rates of tax presently applicable are:

Zero rate — This relates mainly to air and sea transport of passengers, supply
of medical items and services, and the supply of children’s clothing and shoes.
Appendix II of the Law gives a detailed list of zero-rated items.

Five per cent rate — This is applicable only to hotels, and establishments of a
similar nature, as well as to establishments in the catering business. From 1 July
2000, these businesses must pay a levy of three per cent to the Cyprus Tourism
Organisation. To minimise the effect on the prices charged by these establishments,
the reduced rate of five per cent was introduced which will be levied on
accommodation by hotels and similar establishments and on the supply of food
and drinks by any establishment in the course of catering. The term food and drinks
does not include wine, beer, and spirits, which must be taxed at the standard rate.
Standard rate — The standard rate is 10 per cent.2* This rate is applicable to all
supplies of goods and services, unless they are exempt by the law or zero-rated.

7-38 Value-added tax is charged at the applicable rate on the value of the goods
sold or services rendered. Value is considered to be as follows:

Where the consideration is money, the amount which, when the value-added tax
is added, will equal the consideration;

Where there is no consideration, the open market value;

In cases of self-supply, the cost of the goods;

For periods of stay in a hotel exceeding four weeks, any other services provided,
so long as such services equal at least 20 per cent of the charge for the stay after
the four weeks;

For door-to-door sales, the open market retail price;

For transactions between related parties, or not at arm’s length, the open market
price;

For imported goods, the total of CIF cost, import duties, and other related costs; and
For services received from abroad by a taxable person, the notional value of the
deemed services provided by the taxable person is the same as the value of the
services received.

Submission of Return and Settlement of Tax

7-39 Every fiscal year is divided, for value-added tax purposes, into four quarters,
ending on 31 March, 30 June, 30 September, and 31 December. Each registered
person must, within 40 days of the end of the quarter, file his value-added tax return
and settle the value-added tax payable.

24 When value-added tax was introduced in 1992, the standard rate was five per cent.
From 1 October 1993, the rate was increased to eight per cent and, from 1 July 2000,
to 10 per cent. The rate will gradually be increased to 15 per cent to harmonise with
European Union Directives.
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Failure to do so attracts a penalty of CY £30 for every month, or part thereof, that
he fails to submit the return, as well as a penalty of 10 per cent of the tax payable.
Interest at nine per cent per annum also is payable from the due date of payment
to the date paid.

Calculation of Value-Added Tax Payable or Refundable

7-40 The value-added tax payable is the net difference between the output tax
(value-added tax charged on income) and the input tax (value-added tax suffered)
for the quarter. Value-added tax suffered on the following is not, however,

deductible:

Acquisition of, and work carried out on, immovable property;

Entertainment expenses;

Housing, subsistence, and moving expenses of personnel or representatives;
Acquisition of, and expenses relating to, saloon cars, cars for private use with a
seating capacity of up to eight passengers, and craft and aircraft used for pleasure
or sport;

Private use of taxable goods or services;

Costs relating to exempt outputs; and

Purchase and import of tobacco products and spirits other than for trading
purposes.

7-41 Where the net value-added tax is refundable, this is carried forward and
offset against future value-added tax liabilities. Value-added tax is refunded
only if it:

Has been paid in error on the importation of goods;

Cannot be offset by the end of the following year;

Arises from costs relating to zero-rated transactions;

Relates to the acquisition of fixed assets; and

Is at the expiration of three years from the period in which the credit arose.

Accounting Records

7-42 Every registered person must maintain proper accounting records and, if
required, make them available to a value-added tax inspector for examination. Such
records must give details of all outputs and inputs for the period. The books of
account must include a value-added tax account which must show how the net
value-added tax per period is calculated.

To comply with the provisions of the law, invoices and other documents from which
such accounting books are maintained must give full details of the name and address
of the registered person issuing the invoice, as well as of the recipient of the goods
or services, the value-added tax registration number of the registered person, the
date of issue of the invoice, the tax point date if different, and details of the goods
or services provided. If the invoices do not comply with the law, the value-added
tax Commissioner may not allow the value-added tax suffered to be reclaimed.
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If, after examining the accounting records of a registered person, the Commissioner
is of the opinion that proper accounting records have not been kept, he may assess
the registered person to the best of his judgment based on the information available.?®

Appeals
7-43 A registered person may appeal against any decision of the Commissioner to:

The Commissioner of value-added tax;

The Minister of Finance within 60 days of receiving the Commissioner’s decision,
provided the outstanding debt is paid or a corresponding guarantee is given; and
The Supreme Court within 75 days of the issue of an administrative act by the
Commissioner or receiving the decision of the Minister of Finance.

Special Cases

Farmers

7-44 Farming does not come within the scope of this law as regards the sale of
farm products and the provision of farming services. The term ‘farming’ includes
activities relating to forestry, fishing, and the breeding of livestock.

Tour Operators

7-45 The services rendered by tour operators are considered as being rendered in
Cyprus and subject to value-added tax.?¢

The price quoted for the tour must be inclusive of value-added tax. Value-added
tax suffered on services received by the operator is not reclaimable, but it must be
incorporated in the price of the tour.

Capital Gains Tax

In General

7-46 The late 1970s saw an unprecedented demand for land for use in tourism
and housing. This caused a sharp increase in the price of land and also in the profits
made from the sale of such land. These profits could not be considered as trading
profits, some of the land having been held for years and considered of no
commercial value, and as such it could not be taxed under the provisions of the
existing Income Tax Laws. Capital gains tax was introduced in 1980 to enable
the government to tax such profits.

25 Dionysos Bros Leathers Co Ltd v Com VAT (1998) CTR 368.

26 Princessa Marissa Company Ltd v Com VAT (1995) CTR 157. The company owned
the ferry boat Princessa Marissa, which sailed between Cyprus and the neighbouring
countries for tours to the Holy Lands and Egypt. The services rendered by the company
were held to be package tours and subject to the special case provisions of the law, ie,
taxed at the standard rate and not as sea transport of passengers, which is zero rated.
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General Provisions

7-47 The taxation of capital gains is governed by the Capital Gains Tax Law.?’
Capital gains tax is imposed on the gains accruing to any person (natural or legal)
from a disposal of property which does not fall within the provisions of the Income
Tax Law. For the purpose of the Capital Gains Tax Law, property means:

In the case of a person residing or ordinarily residing in Cyprus, any immovable
property wherever situated as well as shares in companies whose assets include
immovable property; and

In the case of a person not residing or ordinarily residing in Cyprus, any
immovable property wherever situated in Cyprus or shares in companies regis-
tered in Cyprus whose assets include immovable property.

7-48 Whether a gain is subject to capital gains tax or income tax is a matter of
fact. Where property is purchased with the ultimate aim of selling it at a profit,
it will be taxed under the provisions of the Income Tax Law because this is
considered to be a trading activity. Even if a person acquires property and gives it
to the spouse by way of gift, for example, subsequent disposal by the spouse might
be taxed under the Income Tax Law if the intention is considered to be trading.
On the other hand, if a person acquires wealth throughout life which is then passed
on to the spouse and/or children, subsequent disposal by them would be subject to
capital gains tax. The intention and period of holding the property is, therefore, of
paramount importance.

Capital gains tax is imposed at the rate of 20 per cent on the gain made, which is
the difference between the selling price and the cost, as adjusted for inflation.
Cost is considered to be the cost of acquisition (including transfer fee), plus cost
of additions, selling costs, and any loan interest suffered for the acquisition of
property. Adjustment for inflation is given on the cost of acquisition and additions
but not on the transfer fees or on interest paid to finance the acquisition of the
property. In the case of property constructed by the taxpayer, the adjustment
for inflation is given from the time progress payments are settled, and not from the
completion of the property.

If immovable property was acquired before 1 January 1980, cost is considered to
be the value at 1 January 1980 as assessed by the Land Registry Department.

Where the disposed property was acquired through inheritance or gift, cost will be
the original cost to the donor or the value at 1 January 1980, whichever came later.
Inheritance tax paid in Cyprus on the property cannot be added to cost.?®

27 Law 52 of 1980, as amended.

28 In Christis Phylactou v CIR (1988) 7 CTC 102, it was held that estate duty paid on
inherited land did not ‘constitute expenditure wholly and exclusively incurred in
acquiring the gain’.



LAW OF TAXATION 255

Exceptions
Individuals

7-49 The following lifetime exceptions are given:

Gains up to CY £10,000 made by a natural person are exempt from tax (the
exemption is not given to legal persons);2?

Gainsup to CY £15,000 from the disposal of agricultural land by a person whose
main occupation is farming;3°

Gains up to CY £50,000 from the disposal of a dwelling house, provided that
the house was the main residence of the taxpayer for a total period of not less
than five years; the period of five years does not need to be continuous;3! and
Gains made by aliens residing in Cyprus or by an international business company
from the disposal of property abroad.32

7-50 No one person is entitled to all of the first three exceptions, only to the
highest. For example, a person making a gain on the disposal of shares in a private
company as well as on the disposal of his dwelling house would not be entitled to
both the CY £10,000 and the CY £50,000 exemptions, but only to the latter, being
the higher of the two.

Ceneral

7-51 Gains made from the disposal of shares of companies traded in the Cyprus
Stock Exchange are exempt from taxation.

Losses

7-52 Capital losses can be offset against gains of the same year. Any unrelieved
losses can be carried forward and offset against gains in future years. Losses cannot
be claimed on buildings on which capital allowances were claimed to the extent
that such losses are less than the claimed capital allowances.

Assessment, Collection of Tax, and Penalties

7-53 Within one month of the disposal of the property, the taxpayer is obliged
to notify the tax authorities and pay the tax. If the taxpayer fails to do so, the

29 In T M Economidou & Sons Ltd v CIR, it was ruled that it was not unconstitutional
for this exception not to be given to legal persons.

30 Whether the occupation of a person is farming is a matter of fact. A person making his
living out of farming would be considered to have the occupation of farming. A tax
consultant, however, who makes his living as a tax consultant but also owns a farm
would not be considered to have the occupation of farming.

31 For the second and subsequent disposals, the period of occupation must be not less than
10 years.

32 Gains from disposal of property in Cyprus are, however, taxable.
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Commissioner may raise an assessment at any time without time limit. The
Commissioner also may raise a supplementary assessment within three months
from the statutory submission of the return, and the payment of the tax.

The tax must be paid within the period specified by the assessment but definitely
before the transfer of title in the case of disposal of immovable property. The Land
Registry Department refuses to register a transfer of title unless evidence is produced
that the tax has been paid.

Delay in paying the tax within the specified period attracts interest at nine per cent
per annum. Failure to file a declaration of disposal may attract a fine of up to
CY £500. Fraudulent declarations may attract a fine equal to the sum of CY £1,000
and three times the amount of tax, or imprisonment of up to 12 months, or both.

Immovable Property Tax

7-54 Under the Immovable Property Tax Law,>? all persons, natural and legal,
are obliged to pay the tax annually at the prescribed rates on all the immovable
property in Cyprus registered in their name. The definition ‘immovable property’
relates to land and buildings, trees and plantations, rivers, wells, and all rights
relating to land and buildings. Tax is levied on the value of the immovable property
at the following rates:

Value of CY £0-100,000, at nil;

Value of CY £100,001-250,000, at 2.0 per thousand;
Value of CY £250,001-500,000, at 3.0 per thousand; and
Value over CY £500,000, at 3.5 per thousand.

7-55 The value of the property on which the tax is paid is:

The value at 1 January 1980, as assessed by the Land Registry Department, if
the property was acquired before 1 January 1980334 and
The purchase price if acquired after 1 January 1980.

7-56 Every owner of immovable property must file with the Income Tax Authorities
a return of all immovable property registered in their name and pay the tax
calculated thereon on or before 30 September of the fiscal year. The Income Tax

33 Law 24 of 1980, as amended.

34 Section 6 of the Law states that . . . the value of the immovable property will be deemed
to be the price which it would, in the opinion of the Director, fetch if sold in the open
market on the 1st January 1980°. The section further provides that where the Land
Registry Department has carried out a valuation ‘. . . the Director must take this valuation
into account in determining the value of the property as at 1st January 1980 .. .. In
ETKO Ltd v CIR (1997) CTR 281 and Katia Galatariotou Ltd v CIR (1997) CTR 316,
the Supreme Court found that the Commissioner was wrong in considering that the Land
Registry valuation was binding but should only have taken these valuations into
consideration when determining the value at 1 January 1980.
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Authorities will issue annually an assessment based on the return. Where there are
additions to, disposals of, or alterations to the property, the owner is obliged to
file a supplementary return before 30 September, notifying the authorities of
the changes. A supplementary return also must be filed if it comes to the notice
of the owner that he omitted to include a property in the original return or that the
value was wrong.

The Commissioner of Income Tax may revise the value of the property declared as at
1 January 1980 on a return, within two years of the date of payment of the tax if,
in his opinion, the property was undervalued. At the same time, if the value is
proved to be excessive through the sale of the property, or a similar property, at a
lower price in the open market, the Commissioner may revise the assessment
downwards, based on the new information available. Where a property owner has
not filed a return, the Commissioner may raise an assessment at any time.

To discourage property owners from submitting low returns, where the value of
the property in the return differs by more than 25 per cent from the value on which
the tax is eventually levied, there is a 10 per cent penalty on the difference between
the tax paid under the return and the tax as finally assessed.

No tax is levied on immovable property owned by the government, local authorities,
the Church, foreign countries, or on farmland. For farmland to be exempt, it must
be owned by a natural person whose business is farming and/or animal breeding
and who lives in the vicinity of the farm.3’

Any tax not paid by the specified date will attract interest at nine per cent per annum.
Penalties vary from a CY £500 fine for failing to file a return to a CY £1,000 fine
or imprisonment for up to three years or both, plus settlement of the unpaid tax
with a penalty equal to twice the tax, for fraudulent declarations.

Estate Duty

In General

7-57 Estate duty was levied under the Estate Duty Law>® on the estate of any person
dying between 1 December 1942 and 31 December 1999, subject to the exceptions
specified by the law. By Law 74 (I) of 2000, estate duty was abolished as from 1 January
2000.%7

‘Estate’ means all property, settled or not, which passes on the death of a person
domiciled in Cyprus, except property acquired in Cyprus after 1 January 1976 from

35 In Bogos Eramian v CIR (1995) CTR 139, the Supreme Court found against the
appellant on both grounds in that his main occupation was not farming and he was not
living in the vicinity of the farm.

36 Law 67 of 1962, as amended.

37 Law 74 (I) is a recent enactment, but this section has been retained because it applies to
all estates of persons who die before 1 January 2000.
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remittances from abroad, provided the deceased, at any time prior to his death,
was resident abroad. In the case of a deceased person who was not domiciled in
Cyprus, ‘estate’ means all property in Cyprus, settled or not, which passes on death.

The law does not define ‘domicile’, and this must be derived from the Cypriot Wills
and Succession Law. The generally acceptable definition is the country to which
an individual, when absent, intends to return. Domicile can be ‘of origin’ or ‘of

choice’.?®

Property Deemed to Pass on Death

7-58 Property deemed to pass on death consists of:

Property which the deceased possessed on death or, if not belonging to the
deceased, of which the deceased was competent to dispose at his death;
Property in which the deceased, or any other person, had an interest ceasing on
the death of the deceased;

Property which was subject to an annuity or other periodical payment limited
to cease on the death of the deceased;

Gifts inter vivos made by the deceased within three years before death, except
for outright gifts made to the state or local authority for religious, charitable,
cultural, or other public purposes or a gift up to CY £50,000 to any religious or
charitable institution;3°

Gifts, whenever made, of which bona fide possession and enjoyment has not
been assumed by the donee;

Property to which the deceased was originally absolutely entitled, but which he
has caused to be transferred to or vested in himself and any other person jointly
so that the beneficial interest passes or accrues to the other person by survivor-
ship;

Property passing under a conditional settlement whereby all or part of the
interest in the property is reserved to the deceased until the date of death, or
where the deceased had the right of reversion; and

Money received under a life policy made by the deceased on his life but for the
benefit of a donee.

7-59 Property includes movable and immovable property possessed by the deceased
at the time of death but, where the deceased was not domiciled in Cyprus, it does

38 In William Schwarts as administrator of the estate of the late Alice Ivy Durdey v CIR
(1995) CTR 148/1, the court upheld the Commissioner’s opinion that Alice Ivy Durdey,
having lived and worked in Cyprus, was domiciled in Cyprus by choice.

39 In addition, exemption is given to any gifts, other than the aforementioned, made for
religious, charitable, or public purposes within one year prior to death. Also exempt are
gifts made in consideration of marriage, if such gifts have been made in pursuance and
in execution of a valid contract. Under an amendment made by Law 3 of 1976, relief is
granted for gifts made within the three-year period preceding death (see exemptions and
reliefs below).
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not include shares in a Cypriot-registered company owning and using a Cypriot-
registered vessel. Also excluded are deposits in any bank as well as the shares in an
international business company held by a person not domiciled in Cyprus.

Excluded from property deemed to pass on death are:

Small gifts considered by the Commissioner of Income Tax to be part of the
normal expenditure of the deceased, and to have been reasonable having
regard to the income of the deceased, or to the circumstances under which the
gift was made, or which in the case of the donee do not exceed, in the aggregate,
CY £100;

Property held in trust;*0

Property settled by a person with a life interest for himself and thereafter for any
other person is not deemed to pass on the death of the future beneficiary while
the original donor is alive;

Property sold by the deceased for full consideration;*! and

Settled property, where an interest under the settlement fails or determines by
reason of the death of the person on whom the property was settled before it
became an interest in possession, and subsequent limitations under the settle-
ment continue to subsist.

Exemptions and Reliefs

7-60 Exemptions and reliefs are given by the Law as follows:

A single annuity not exceeding CY £25 purchased or provided by the deceased
for himself or some other person;

Clothing and footwear of the deceased;

Objects of national interest given or bequeathed to the State or a religious body,
school, university, or public library in Cyprus, as well as to any municipal
corporation, village authority, or development board;

A gratuity payable to the legal representative of an officer of the state or on the
pension or gratuity paid by the state to the widow or child of a deceased officer
of the Republic; and

Property on which estate duty has been paid and which passed from one spouse
to another by way of a will or other disposition (unless the surviving spouse was,
at the time of his death, competent to dispose of the property).

7-61 Where estate duty has been paid on any property consisting of immovable
property or a business (not carried on by a company) or an interest in such property
or business passing on the death of a person, and within five years from the payment

40 If the trust was set up by the deceased, it must have been made more than three years
before the death, and to the exclusion of the deceased.

41 Where the property was not sold for full consideration, the value of the consideration is
allowed as a deduction from the value of the property.
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of that duty estate duty becomes payable again on the same property or part thereof
due to the death of the beneficiary, the duty payable on the second death is reduced
as follows:

Where the second death occurs within one year, by 50 per cent;
Where the second death occurs within two years, by 40 per cent;
Where the second death occurs within three years, by 30 per cent;
Where the second death occurs within four years, by 20 per cent; and
Where the second death occurs within five years, by 10 per cent.

7-62 Where the value of the property on the occurrence of the second death
exceeds the value on which duty was paid on the first death, the higher value
will be taken into consideration when calculating the duty to which the reduction
will be applied.

Amendments to the Law introduced in 1976 and 1996 ensure that:

Where property the subject of a gift made over two years before the death is
deemed to be property passing on death, the rate of estate duty payable will be
reduced by 50 per cent; and

Where the Commissioner is satisfied that duty is payable on property reverting
to the parents on the death of a child and that the property was acquired by the
deceased by way of a gift from the parents, such duty will be waived.

7-63 Where any person dies from wounds inflicted or an accident sustained or
disease contracted within three years before death while on active service or on
service which in the opinion of the Council of Ministers is of a warlike nature, the
Council of Ministers may remit or repay all or part of the estate duty leviable or
paid in respect of property passing to his widow or children or to his parents,
brothers or sisters, and their descendants. The amount of duty to be remitted or
repaid must not exceed (a) the whole of the duty if the property passing does not
exceed CY £25,000 and (b) where the estate exceeds CY £25,000, the whole of the
duty on the first CY £25,000 and 50 per cent of the duty payable on the balance
of the estate.

If any of the aforementioned property becomes chargeable to estate duty due to the
death of the beneficiary, the Council of Ministers may remit or repay any duty
payable or paid, and the property will not be included in the estate for the purpose
of calculating the estate duty.

Value of Property

7-64 The value of property for estate duty purposes is the price which, in the
opinion of the Commissioner, the property would fetch if sold in the open market
at the time of death. In the case of gifts, if the value at the date of death is considered
higher than at the date of the gift, the value of the property will be considered to
be the price which, in the opinion of the Council of Ministers, the property would
fetch if sold in the open market at the time of the gift.



LAW OF TAXATION 261

Where the property to be valued is an undivided share in any immovable property,
the proportionate value of the property is reduced by 10 per cent. If the property
to be valued is a benefit arising from the termination of an interest on the death of
the deceased, the value of the property will be:

If the interest extended to the whole income of the property, the value of the
property; and
If the interest extended to part of the income of the property, the proportion.

Value of Estate

7-65 All the property forming part of the estate of the deceased will be aggregated
s0 as to form one estate, including property deemed to pass on death. Property on
which no estate duty is payable is, however, not aggregated for the purpose of
determining the value of the estate. No property will be aggregated more than once,
nor is estate duty in respect of property passing on death levied more than once on
the same death.

To arrive at the value of the estate on which estate duty will be levied, the following
deductions are allowed:

Reasonable funeral expenses, provided that no allowance will be made for
funeral expenses incurred outside Cyprus, except out of property situated
outside Cyprus on the value of which estate duty is payable;*2

Debts due from the deceased which were incurred or created bona fide for full
consideration in money or money’s worth wholly for the deceased’s own use and
benefit;*3

Immovable property of the deceased that has been used immediately before death
by the deceased or his family, exclusively for private residence, up to a total value
of CY £150,000;4

In relation to the surviving spouse, CY £75,000;

In relation to each surviving child who is under the age of 21 at the date of death,
or being over the age of 21 is physically or mentally handicapped, CY £150,000;
In relation to each surviving child over the age of 21, CY £75,000;

42 If it is proved to the satisfaction of the Commissioner that the cost of the funeral abroad
exceeds the deceased’s property abroad, any such excess may be deducted from the value
of the estate.

43 However, no debts to relatives may be deducted unless proved to be bona fide debts.
Debts due to non-residents also are not deductible unless contracted to be paid in Cyprus
or charged on property situated in Cyprus. Such debts may, however, be deducted out
of property situated outside Cyprus on which estate duty is payable. Debts that are
reimbursable from another estate or person are similarly not deductible, unless such
reimbursement cannot be found.

44 Where the property exceeds the aforementioned value, only the excess will be subject to
estate duty.
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In relation to surviving children of a predeceased child who would have attained
the age of 21 at the date of death of the deceased, CY £150,000 for every child;
and

In relation to surviving children of a predeceased child who would have attained
the age of 21 at the date of death of the deceased, CY £75,000 for every predeceased
child.

Amount of Estate Duty Payable

7-66 The amount of estate duty payable is calculated as follows:

Value of estate in the amount of CY £0-20,000, nil;

Value of estate in the amount of CY £20,001-25,000, 10 per cent;
Value of estate in the amount of CY £25,001-35,000, 13 per cent;
Value of estate in the amount of CY £35,001-55,000, 15 per cent;
Value of estate in the amount of CY £55,001-80,000, 17 per cent;
Value of estate in the amount of CY £80,001-105,000, 20 per cent;
Value of estate in the amount of CY £105,001-150,000, 23 per cent;
Value of estate over CY £150,000, 30 per cent.

The following amounts can be deducted from the estate duty calculated in accord-
ance with the above table:

Any stamp duty or other duty or fee paid on or in respect of any instrument by
which any property chargeable with estate duty is transferred or given, provided
that the amount deducted may not exceed the estate duty payable on that
property; and

For any property situated abroad on which estate duty has been paid abroad,
an amount which will be the lesser of the estate duty suffered abroad or the
amount of estate duty payable in Cyprus on that property.

Liability for Payment of Estate Duty

7-67 The executor of the deceased is liable to pay the estate duty in respect of all
property of which the deceased died possessed or of which the deceased was
competent to dispose at his death. He is not liable for any duty in excess of the
assets which he has received as executor or might, but for his own neglect or default,
have received. In all other cases, the person to whom the property passes or is
deemed to pass is liable for the payment of estate duty.

Estate duty payable by an executor will be a first charge on all the property of which
the deceased died possessed or of which the deceased was competent to dispose at
his death. Estate duty payable by any other person in respect of any property
inherited will be a first charge on that inherited property. Such charge may be
enforced against any such property for the recovery of estate duty, provided that:

It may not extend to any property sold to a bona fide purchaser for valuable
consideration without notice;
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It may not rank in priority over any lease, mortgage, or other encumbrance
effected or created bona fide for value by an instrument duly made prior to the
date of death; and

No charge for estate duty is deemed to be created on any property situated
outside Cyprus.

7-68 No shares registered in the name of a deceased person may be transferred
and no money deposited with any banking or other financial institution for the
credit of a deceased person may be withdrawn by a person entitled to effect such
transfer or withdrawal without the production of an appropriate certificate author-
ising such transfer or withdrawal.

A person authorised or required to pay the estate duty in respect of any property
shall, for the purpose of paying the duty, raise money with the consent of a District
Court judge by the sale or mortgage of that property or any part thereof.

Estate duty paid by an executor, which he is required to pay, is apportioned among
the several persons beneficially interested in the property of the deceased in
proportion to the value of their interest, unless otherwise directed by the will of the
deceased. On payment of the estate duty, a certificate to that effect or a certificate
of release can be issued by the Commissioner.

Returns and Assessments

7-69 A declaration of property in the prescribed form, containing a full and true
statement of particulars relating to the estate of the deceased including the value
thereof, must be delivered to the Commissioner within six months of the date of

death.

The declaration is delivered by the executor of the deceased or, in cases where the
executor is not liable to pay the estate duty in respect of any property passing on
the death of a deceased, by the person so liable to pay the duty. The executor must
in appropriate cases deliver to the Commissioner a certified copy of the will, if any,
of the deceased.

The period of six months may, at the discretion of the Commissioner, be extended.
A further declaration may be submitted at any time if it comes to the notice of any
executor or other person liable to pay estate duty that in a declaration already
submitted there is an error in that:

Property liable to estate duty has been omitted therefrom;
Property liable to estate duty has been undervalued therein; or
A deduction has been claimed which is not authorised by the law.

7-70 In addition to the executor or other person liable to pay the estate duty, the
Commissioner has power to give notice in writing to any other person requiring
him to furnish particulars of the affairs of the deceased.

The Commissioner also has authority to request that, in addition to the submission
of a declaration, any deeds, plans, instruments, books, or accounts also are submitted
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whether by the executor or any other person liable to pay the estate duty or any
person to whom a notice has been given.

The Commissioner may at any time, and irrespective of whether a declaration of
property has been delivered, assess the estate duty payable and issue to the person
or persons he considers liable to pay, a notice of such assessment together with a
statement showing particulars of the commissioner’s valuation of the estate.

Additional assessments may be made by the Commissioner in cases of under-
assessment within three years of the original assessment. There is no time limit
if the underassessment is due to fraud or wilful evasion or is brought to his notice
by an executor or other taxable person.

The Law stipulates the procedure for the filing of written notices of objection to
the assessment within 30 days of such assessment, the submission of evidence in
support of such objection, and the determination of the objection with final
recourse against the assessment to the Supreme Court.

Payment of Estate Duty

7-71 Estate duty is payable in the manner and on the date to be stipulated in the
notice of assessment and must be paid irrespective of a pending recourse against
assessment, unless the Commissioner otherwise directs. Simple interest at the rate
of nine per cent per annum is charged on unpaid duty from 18 months after the
date of death and any sum payable by way of interest and estate duty is first
apportioned to interest.

Payment of the estate duty may in appropriate cases be made by instalments,
provided that the Commissioner is satisfied that the estate of the deceased consists
wholly or mainly of immovable property and that the movable property of the
estate available for the payment of the duty is not sufficient. The maximum period
for payment by instalments is 10 half-yearly instalments, with each one payable
within 28 days from the date when it falls due.

According to section 46 A of the Law, the Council of Ministers may remit the whole
or part of the estate duty payable in relation to property, the value of which has
been substantially reduced due to the 1974 Turkish invasion of Cyprus and the
occupation of the northern 36 per cent of Cyprus since then.

At the same time, payment of estate duty in respect of property situate in the
occupied areas is suspended for as long as the Commissioner may approve or is
paid by instalments as arranged with the Commissioner. No interest is charged on
the duty payable in such cases.

Where any estate duty is unpaid, the Commissioner may issue through a District
Court a ‘collection certificate’, containing particulars of such duty, the name and
address of the person by whom it is payable, and a schedule of property by the sale
of which the duty may be recovered. The District Court may, without further
process, issue its warrant for the sale of such property or a sufficient part thereof
in the same manner as if it were to be sold by order of a competent court for the
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payment of a judgment debt, and the proceeds of such sale will be applied in the
payment of the estate duty due; any surplus after deducting costs and charges is
repaid to the person in default.

The Commissioner is granted authority to attach in the hands of third parties any
money due from any such third party to the executor for or on account of the estate
of the deceased. The Commissioner also may recover unpaid estate duty from a
surviving partner of the deceased with whom at the time of his death the deceased
was engaged in a partnership carrying on business in Cyprus.

The procedure for the recovery of unpaid estate duty is in addition to and not in
substitution for any other powers which the government has under general legal
procedures to recover the sums due. If, at any time within three years of the date
of issue of a notice of assessment, a claim is made to the Commissioner and it is
proved to his satisfaction that estate duty has been overpaid, it will be lawful for
him to refund the overpayment provided that:

The period of three years may be extended by the Commissioner if the executor
was prevented from claiming any refund of estate duty within the period of three
years for any debt due from the deceased which may be allowed as a deduction,
by reason of any proceedings at law; and

No refund of estate duty is possible on any ground which has been or could have
been raised by way of appeal.

Penalties

7-72 As stated, interest at nine per cent per annum is payable on unpaid estate
duty from the expiration of 18 months from the date of death.

At the same time, a number of criminal offences are created by the Estate Duty
Law, for failure to deliver a declaration of property as required, for non-compliance
with other notices that may be served by the Commissioner on any person, or for
incorrect statements made. Before a prosecution in respect of any offence under the
Estate Duty Law can be commenced, the written sanction of the Attorney General
must first be obtained.

Administration

7-73 The administration of the Estate Duty Law is entrusted to the Director of
Inland Revenue, who is appointed as the Commissioner of Estate Duty; he should
do all such acts as he may deem necessary or expedient for the purpose of carrying
into effect the provisions of the Law.

The Director of the Department of Inland Revenue may authorise any other officer
of his department to act as Assistant Commissioner of Estate Duty and delegate to
him all or any of his powers in respect of the administration of the Law.
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Assessment and Collection of Taxes

In General

7-74 The assessment and collection of taxes is governed by the Assessment and
Collection of Taxes Law,* and it is administered by the Director of Inland Revenue.

Filing of Returns

7-75 Section 5 of the Law requires every person, natural or legal, and partnerships
that have a taxable income to file an Income Tax Return. Taxable income is the
net income from all sources in a fiscal year, after taking away all exemptions,
deductions, and credit allowed by the Law. Since the Law speaks of taxable income,
natural persons whose income after deductions is below CY £6,000 (the present
level below which no tax is charged) are not obliged to file a return.

The Income Tax Return must be filed by 30 April following the relevant fiscal year.
In the case of companies and natural persons who also must submit financial
statements, the deadline for filing the Return is extended to 31 December.

Every natural person also is obliged to file every five years with the Income Tax
Authorities a capital statement, giving details of his personal and business assets
and liabilities situated anywhere in the world. The statement also must include
the assets and liabilities of the taxpayer’s dependants, ie, an unmarried child under
the age of 18 or over 18 if still maintained by the parents, as well as those of his
spouse if they are not taxpayers themselves.

The Income Tax Returns and capital statements must be in a form approved by the
Director of Inland Revenue. Since the form of the capital statement has not yet been
approved, the requirement to file such a statement is not enforced. Other returns
that must be filed are:

An employer’s return which must be filed by 30 April of the following year,
giving details of the employees, their earnings, and deductions suffered;

A return of payments made to sub-contractors; and

Returns by trustees.

7-76 Failure to file a return by the specified date will attract a penalty of five per
cent of the tax payable.

Assessment of Tax
Temporary Assessment

7-77 Every taxpayer who has taxable income other than from employment must
file by 1 August of the current fiscal year a temporary assessment. By this assessment,

45 Law 4 of 1978, as amended.
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the taxpayer declares the estimated taxable income for the current fiscal year. The
tax payable on this estimate must be settled by three equal instalments, on 1 August,
30 September, and 31 December.

A taxpayer has the right to submit a revised assessment at any time before the end
of the fiscal year if the original assessment filed is considered to have been under
or over estimated. Failure to submit the temporary assessment will cause the
Director of Inland Revenue to issue one based on the income declared for the
previous years. There is no right of appeal against temporary assessments raised by
the Director.

To discourage submission of nil or low temporary assessments, there is a penalty
payable if the difference between the final tax liability and that of the temporary
assessment is more than 25 per cent. The penalty is 10 per cent of the difference in
the tax.

In the case of life insurance companies, a temporary tax assessment must be
submitted at 1.5 per cent of gross premiums at the end of each quarter of each year
of assessment. Tax is payable on 30 April, 31 August, and 31 December. Where the
tax is not paid on the due dates, interest is charged at nine per cent per annum,
with an additional charge of one per cent for every month of delay after a period
of two months, provided that the additional charge does not exceed 11 per cent of
the amount due.

Self-Assessment

7-78 The self-assessment method applies only to legal persons. The net tax payable
in accordance with the company’s tax return may be paid by self-assessment at the
same time as the submission of the return.

Assessment

7-79 The Director of Inland Revenue will raise an initial assessment based on the
accounts and computations submitted by the taxpayer with the return. When
the accounts are examined in detail, the Director may issue a revised assessment
if he has reason not to accept the figures submitted.

Appeals

7-80 If the taxpayer does not agree with the assessment raised by the Director, he
has the right to appeal. The law entitles the taxpayer to appeal as follows:

By lodging an appeal with the Commissioner, not later than the end of the month
following that in which the assessment was raised;

If not satisfied with the outcome, by appealing to the Tax Tribunal within 45
days of the date of the Commissioner’s decision;
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To the Supreme Court, if he is not satisfied with the decision of the Tribunal;*
and

The final determination is to the Supreme Court in its appellate jurisdiction,
where the appeal must be lodged within 42 days of the original decision of the
Supreme Court. The decision of the Supreme Court in its appellate jurisdiction
is final.

Collection and Refund of Tax

7-81 The balance of any tax payable must be settled by 1 August following the
fiscal year; otherwise, interest will be charged on the amount due.

Any overpayment of tax is refunded with interest, presently at nine per cent per
annum, from 1 January following the fiscal year for which the tax was paid. Where,
however, the taxpayer did not file the tax return within the specified period, interest
runs from three months after the submission of the return. No tax will be refunded
if the taxpayer fails to file an income tax return within six years from the relevant
fiscal year.*’

The Director of Inland Revenue is empowered to deduct from the refundable
amount any amount due from the taxpayer before making the refund.

Interest and Penalties

7-82 Any tax payable that is not settled by the due date will attract interest at five
per cent per annum if settled within six months of the due date or nine per cent per
annum if settled later. Interest is accrued on a monthly basis.

A penalty of five per cent of the tax payable is imposed where the taxpayer
unjustifiably*® omits to submit a return. Where the taxpayer, however, is given
incorrect advice, late submission of the return is not considered an ‘unjustifiable

omission’.*’

Tax Tribunals
In General

7-83 Up to the end of 1999, any taxpayer who did not agree with the tax assessed
had the right to appeal to the Commissioner of Income Tax who raised the

46 The application must be made within 75 days; otherwise, it will not be heard by the court.
In appeals to the Supreme Court, the onus of proof is on the taxpayer. Constitution, art 146.

47 In Maria Angelidou v CIR (1985) 5 CTC 273, the Supreme Court upheld the
Commissioner’s decision not to refund tax withheld on dividends as the claimant failed
to file her returns within six years from the due date.

48 S Koulendro Constructions Ltd v CIR (1998) CTR 389. Accounts were submitted with
one year’s delay from the due date of submission. No explanation was given for the
delay. The Supreme Court ruled that there was ‘unjustifiable omission’.

49 Adamos Kalogirou v CIR (1986) 6 CTC 143.
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assessment. If the outcome of the appeal was not an agreement between the
taxpayer and the Commissioner, the Commissioner would raise an assessment to
the best of his judgment. Any taxpayer who did not agree with the Commissioner’s
final assessment had recourse to the courts. Since, however, the courts would not
examine the subject matter of the difference but only whether the right procedures
were followed, the recourse available to the taxpayer was considered unfair.

A debate for a fairer procedure existed since 1987 with various proposals being
made, both by the government of the day and by members of the House of
Representatives, to change the law. By the passing of the Assessment and Collection
of Taxes (Amendment) Law,*® Tax Tribunals were established to hear appeals by
taxpayers against final assessments raised by the Commissioner. The Law came into
operation as from 2 January 2000.

The Tax Tribunal hears appeals relating to Income Tax, Capital Gains Tax, and
Immovable Property Tax. The Tribunal will not examine appeals relating to
value-added tax as these are examined by the Minister of Finance.

Appeals

7-84 The provisions of the Law are:

Whereas the Commissioner did not previously have any time limits, he must now
request all documents and information from the taxpayer, within 12 months for all
appeals made after 2 January 2000 and 24 months for appeals made before 2
January 2000. The Commissioner may call for examination of the taxpayer or any
other person or ask for additional documents within three years from receiving the
documents.

For new appeals, the Commissioner must reach a decision within 36 months of the
date of the appeal or of the date that the documents and information were handed
to the Commissioner. For existing appeals, the time limit is within 36 months, from
2 January 2000 if all necessary documents and information is already in the hands
of the Commissioner or from the date they are given to the Commissioner if that
is after 2 January 2000. If the Commissioner fails to come to a decision within the
specified period, he must accept the taxpayer’s declaration.

An appeal to the Tax Tribunal must be lodged within 45 days of receiving, by
registered post, the Commissioner’s decision. The period can be extended if the
Tribunal is satisfied that the delay was unavoidable. The Tribunal will not hear any
appeals unless the undisputed tax is paid or guarantees are given for the payment
of the tax if the Tribunal is of the opinion that the taxpayer would not be in a
position to pay the final tax liability.

50 Law 80 (I) of 1999.
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The Tribunal must request the Commissioner to provide whatever documents are
necessary within three months. At the actual hearing, neither party can produce any
documents or evidence which was not presented at the appeal to the Commissioner,
unless it was not possible to do so at the time